Case 4:16-cv-12803-LVP-SDD ECF No. 68 filed 05/01/19

PageID.1990

Page 1 of 37
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Plaintiffs,
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v.
FIAT CHRYSLER AUTOMOBILES
N.V., SERGIO MARCHIONNE,
RICHARD K. PALMER, and REID
BIGLAND,

Stephanie Dawkins Davis
Magistrate Judge

Defendants.
LEAD PLAINTIFFS’ MOTION FOR FINAL APPROVAL OF PROPOSED
CLASS ACTION SETTLEMENT AND PLAN OF ALLOCATION

Case 4:16-cv-12803-LVP-SDD ECF No. 68 filed 05/01/19

PageID.1991

Page 2 of 37

Lead Plaintiffs, Carl Palazzolo and Albert Ferrandi, hereby move this Court,
pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, for entry of Orders:
(i) granting final approval of the proposed Settlement, as set forth in the Stipulation
and Agreement of Settlement dated January 31, 2019; (ii) approving the proposed
plan of allocation for allocating the net proceeds of the Settlement to eligible
Settlement Class Members; and (iii) certifying the Settlement Class for purposes of
effectuating the Settlement.1 In support, Lead Plaintiffs rely upon their
Memorandum of Law in Support of this Motion, the Joint Declaration of Stacey M.
Kaplan and Sharon S. Almonrode and Exhibits, oral argument of counsel, and such
other and further material as the Court may request and consider.
Dated: May 1, 2019

Respectfully submitted,
/s/ E. Powell Miller
E. Powell Miller (P39487)
Sharon S. Almonrode (P33938)
THE MILLER LAW FIRM, P.C.
950 West University Drive
Suite 300
Rochester, MI 48307
Telephone: (248) 841-2200
Facsimile: (248) 652-2852
epm@millerlawpc.com
ssa@millerlawpc.com

1

A proposed Judgment Approving Class Action Settlement and proposed Order
Approving Plan of Allocation of Net Settlement Fund granting the requested relief
will be submitted with Lead Plaintiffs’ reply papers on May 29, 2019, after the
deadlines for objecting to the Settlement and requesting exclusion from the
Settlement Class have passed.
1
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KESSLER TOPAZ MELTZER
& CHECK, LLP
Gregory M. Castaldo
280 King of Prussia Road
Radnor, PA 19087
Telephone: (610) 667-7706
Facsimile: (610) 667-7056
gcastaldo@ktmc.com
– and –
Stacey M. Kaplan
One Sansome Street, Suite 1850
San Francisco, CA 94104
Telephone: (415) 400-3000
Facsimile: (415) 400-3001
skaplan@ktmc.com
Counsel for Lead Plaintiffs and the
Settlement Class
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STATEMENT OF ISSUES PRESENTED
1.

Whether the Court should approve the proposed settlement of this

securities class action, which involves payment of $14,750,000 in cash for the
benefit of the Settlement Class, as fair, reasonable, and adequate under Federal Rule
of Civil Procedure 23(e).
2.

Whether the Court should approve the proposed Plan of Allocation as

fair and reasonable.
3.

Whether the Court should finally certify the Action as a class action

pursuant to Federal Rules of Civil Procedure 23(a) and (b)(3) for purposes of
effectuating the Settlement only.
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Lead Plaintiffs, Carl Palazzolo and Albert Ferrandi (“Lead Plaintiffs”),
respectfully submit this Memorandum of Law in support of their motion pursuant to
Federal Rule of Civil Procedure (“Rule”) 23(e), requesting: (i) final approval of the
proposed settlement (the “Settlement”); (ii) approval of the Plan of Allocation; and
(iii) certification of the Settlement Class for purposes of effectuating the Settlement.1
I.

INTRODUCTION
Subject to this Court’s final approval, Lead Plaintiffs, through their counsel,

Kessler Topaz Meltzer & Check, LLP (“Kessler Topaz”) and The Miller Law Firm,
P.C. (“Miller Law”) (together, “Lead Counsel”), have negotiated a Settlement for
$14,750,000 in cash in exchange for the dismissal of all claims brought in this Action
with Defendants FCA, Richard K. Palmer (“Palmer”), and Reid Bigland (“Bigland”)
(collectively, “Signatory Defendants”). As described below and in the
accompanying joint declaration of Stacey M. Kaplan and Sharon S. Almonrode (the
“Joint Declaration” or “Joint Decl.”), the Settlement is an excellent result for the
Settlement Class, providing a significant and certain recovery in a case that
presented numerous hurdles and risks. Here, the Settlement represents between

1

The Settlement Class consists of all persons and entities who purchased or
otherwise acquired Fiat Chrysler Automobiles N.V (“FCA” or the “Company”)
common stock on a U.S. Exchange between November 3, 2014 and July 26, 2016,
inclusive, and were damaged thereby. Certain persons are excluded from the
Settlement Class as provided in ¶ 1(mm) of the Stipulation and Agreement of
Settlement (ECF No. 66-2) (the “Stipulation”). Capitalized terms not defined herein
have the same meanings as set forth in the Stipulation. Unless otherwise indicated,
internal citations and quotations have been omitted and emphasis has been added.
1
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approximately 10% and 25% of the Settlement Class’s maximum recoverable
damages as estimated by Lead Plaintiffs’ damages expert—a substantial result when
compared to the median securities class action settlement.2
As described below and in the Joint Declaration, Lead Plaintiffs’ decision to
settle the Action was well-informed by an extensive investigation, hard-fought
litigation by experienced counsel (including substantial discovery efforts), and
protracted arm’s-length negotiations supervised by an experienced mediator, the
Honorable Daniel Weinstein (Ret.) (“Judge Weinstein”). While Lead Plaintiffs
believe that their claims are meritorious, they also recognize that, in the absence of
a settlement, they faced substantial risks to obtaining any recovery for the Settlement
Class—let alone a recovery greater than that afforded by the Settlement.
In reaching the Settlement, Lead Plaintiffs and Lead Counsel carefully
considered the risks of continued litigation. Notably, the Settlement was reached just
days before Lead Plaintiffs’ motion for class certification was due to be filed—a
litigation milestone that carried significant risks for both sides. Moreover, had the
Action continued, Lead Plaintiffs would face serious challenges to establishing both

2

See Laarni T. Bulan, Ellen M. Ryan & Laura E. Simmons, Securities Class
Action Settlements - 2018 Review and Analysis, Cornerstone Research, Figure 5
(2019), www.cornerstone.com/Publications/Reports/Securities-Class-Action-Settle
ments-2018-Review-and-Analysis (reporting that in 2018, the median securities
class action settlement as a percentage of estimated damages was 9.9% for cases
with estimated damages between $25-$74 million and 4.9% for cases with estimated
damages between $75-$149 million).
2
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liability and damages. For example, Defendants would have strenuously argued—as
they did throughout this litigation—that even if some isolated false sales did occur
during the Class Period, they were entirely immaterial because: (i) they had no
impact on the sales streak at issue in this litigation; (ii) they constituted just 0.04%
of overall Company sales; and (iii) when they were disclosed, the Company’s stock
price actually increased. Joint Decl., ¶¶ 100-01. While Lead Plaintiffs successfully
opposed these arguments at the pleading stage, they faced a heavier burden at
summary judgment and trial, and there was no guarantee that their arguments would
resonate with a jury. Id. ¶ 102. Relatedly, Defendants would have continued to assert
at summary judgment and/or at trial that Lead Plaintiffs cannot prove that the stock
price declines on the alleged corrective disclosure dates are sufficiently related to
Defendants’ alleged misstatements for purposes of loss causation. Id. ¶¶ 108-12.
These risks, and others, underscore the adequacy of the Settlement obtained here.
The Court preliminarily approved the Settlement, and provisionally certified
the Settlement Class for purposes of effectuating the Settlement, by Order dated
February 20, 2019 (the “Preliminary Approval Order”). ECF No. 67. By the same
Order, the Court approved the process by which Settlement Class Members would
receive notice of the Settlement and submit claims, objections, or requests for
exclusion. To date, while the deadline to submit objections and requests for
exclusion from the Settlement Class has not yet passed, no Settlement Class Member

3
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has objected to the Settlement or Plan of Allocation (Joint Decl., ¶¶ 12, 118), and
the Court-authorized Claims Administrator, JND Legal Administration (“JND”), has
received just four requests for exclusion. See Declaration of Luiggy Segura (“Segura
Decl.”), ¶ 19 (attached as Exhibit 3 to the Joint Declaration).3
For these reasons, Lead Plaintiffs submit that the Settlement readily meets the
standards for final approval under Rule 23 and is a fair, reasonable, and adequate
result for the Settlement Class. Accordingly, Lead Plaintiffs respectfully request that
the Court grant final approval of the Settlement. Lead Plaintiffs also respectfully
submit that the proposed Plan of Allocation of the Net Settlement Fund is a fair and
reasonable method for distributing the Net Settlement Fund and should be approved.
Finally, Lead Plaintiffs request that the Court finally certify the Settlement Class for
purposes of effectuating the Settlement pursuant to Rules 23(a) and (b)(3), as
nothing has changed to alter the propriety of the Court’s provisional certification of
the Settlement Class in its Preliminary Approval Order. See ECF No. 67, ¶¶ 1-3.4

3

Pursuant to the Preliminary Approval Order, requests for exclusion and
objections must be received by May 15, 2019. Should any requests for exclusion or
objections be received after the date of this submission, Lead Counsel will address
them in their reply papers to be filed on or before May 29, 2019.
4
Lead Plaintiffs’ Unopposed Motion for Preliminary Approval of Proposed
Class Action Settlement (ECF No. 66), and the reasons supporting certification of
the Settlement Class set forth therein, are incorporated herein by reference.
4
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ARGUMENT
A.

The Settlement Readily Meets the Standard for Final Approval

Rule 23(e) requires judicial approval for any settlement of class action claims.
Where, as here, a settlement is binding on class members, the Court may approve it
“only after a hearing and only on finding that it is fair, reasonable, and adequate.”
Fed. R. Civ. P. 23(e)(2). To determine whether a settlement is fair, reasonable, and
adequate, Rule 23(e)(2) directs the Court to examine whether:
(A) the class representatives and class counsel have adequately
represented the class; (B) the proposal was negotiated at arm’s length;
(C) the relief provided for the class is adequate, taking into account:
(i) the costs, risks, and delay of trial and appeal; (ii) the effectiveness
of any proposed method of distributing relief to the class, including the
method of processing class-member claims; (iii) the terms of any
proposed award of attorney’s fees, including timing of payment; and
(iv) any agreement required to be identified under Rule 23(e)(3); and
(D) the proposal treats class members equitably relative to each other.
Consistent with Rule 23, courts in this Circuit consider the following seven
factors in determining whether a class action settlement should be approved:
(1) the risk of fraud or collusion; (2) the complexity, expense and likely
duration of the litigation; (3) the amount of discovery engaged in by the
parties; (4) the likelihood of success on the merits; (5) the opinions of
class counsel and class representatives; (6) the reaction of absent class
members; and (7) the public interest.
UAW v. GMC, 497 F.3d 615, 631 (6th Cir. 2007); N.Y. State Teachers’ Ret. Sys. v.
Gen. Motors Co., 315 F.R.D. 226, 235 (E.D. Mich. 2016) (Parker, J.). In its analysis,
the Court “may choose to consider only factors that are relevant to the settlement

5
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and may weigh particular factors according to the demands of the case.” Leonhardt
v. ArvinMeritor, Inc., 581 F. Supp. 2d 818, 832 (E.D. Mich. 2008).5
The determination of whether a settlement is fair, reasonable, and adequate
“is committed to the sound discretion of the district court.” IUE-CWA v. GMC,
238 F.R.D. 583, 594 (E.D. Mich. 2006). In making this determination, the Court
must consider “whether the interests of the class as a whole are better served if the
litigation is resolved by the settlement rather than pursued.” In re Cardizem CD
Antitrust Litig., 218 F.R.D. 508, 522 (E.D. Mich. 2003). “[W]hile courts have
discretion in determining whether to approve a proposed settlement, they should be
hesitant to engage in a trial on the merits or to substitute their judgment for that of
the parties who negotiated the proposed settlement.” In re Nationwide Fin. Servs.
Litig., 2009 WL 8747486, at *2 (S.D. Ohio Aug. 19, 2009). “Thus, in determining
the reasonableness and adequacy of a proposed settlement, the Court should
ascertain whether the settlement is within a ‘range of reasonableness,’ . . . and in the
end, the Court’s determinations are no more than ‘an amalgam of delicate balancing,
gross approximations and rough justice.’” Id. (quoting Leonhardt, 581 F. Supp. 2d

5

The December 1, 2018 amendments to Rule 23(e)(2) were not intended to
“displace any factor” used by courts to assess final settlement approval, but rather to
focus on core substantive and procedural concerns to guide the approval decision.
Fed. R. Civ. P. 23, 2018 Advisory Committee Notes. The factors in amended
Rule 23(e)(2) are entirely consistent with the factors used by the Sixth Circuit to
assess final settlement approval and both sets of factors are addressed in the sections
below.
6
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at 831 and Officers for Justice v. Civil Serv. Com. of S.F., 688 F.2d 615, 625 (9th
Cir. 1982)). In determining whether to approve a settlement, courts should also
recognize “the federal policy favoring settlement of class actions.” UAW, 497 F.3d
at 632.6
As demonstrated herein and in the Joint Declaration, the Settlement readily
satisfies each of the factors enumerated in Rule 23(e)(2) and traditionally considered
by courts in the Sixth Circuit, furthers the favored public policy goal of resolving
securities class action claims, and warrants this Court’s final approval.
B.

Both the Rule 23(e)(2) Factors and the Sixth Circuit Final
Approval Factors Support Approval of the Settlement
1.

The Relief Provided to the Settlement Class Is Adequate

A key factor that courts consider in assessing approval of a class action
settlement is plaintiff’s likelihood of success on the merits balanced against the relief
offered in the settlement. UAW, 497 F.3d at 631. To that end, “[t]he propriety of a
settlement must be assessed as a function of both (1) the size of the amount relative
to the best possible recovery; and (2) the likelihood of non-recovery (or reduced
recovery).” In re Polyurethane Foam Antitrust Litig., 168 F. Supp. 3d 985, 1001
(N.D. Ohio 2016). Here, the Settlement provides for $14,750,000—a substantial

6

See also Griffin v. Flagstar Bancorp, Inc., 2013 WL 6511860, at *2 (E.D.
Mich. Dec. 12, 2013) (“the law favors the settlement of class action lawsuits”);
Cardizem, 218 F.R.D. at 530 (“there is a strong public interest in
encouraging settlement of complex litigation and class action suits because they are
notoriously difficult and unpredictable . . . .”).
7
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portion (i.e., 10% to 25%) of maximum recoverable damages. Joint Decl., ¶ 11. This
result far exceeds the median securities class action recovery. See supra note 2; Gen.
Motors, 315 F.R.D. at 238 (the “Settlement represents approximately 11% to 25%
of [maximum possible damages]. This is a very favorable recovery compared to the
approved settlements in other securities fraud actions.”).7
In addition to representing a substantial portion of the Settlement Class’s
damages, the result achieved is also significant in light of the risks to further
litigation and the possibility of obtaining less than the Settlement Amount, or no
recovery at all. While Lead Plaintiffs are confident in the merits of their claims and
believe that they could have ultimately prevailed against Defendants, they recognize
the numerous risks that would accompany further litigation of these claims. Joint
Decl., ¶¶ 95-113; see infra Section II.B.4. As a result, the relief provided to the
Settlement Class is more than adequate since “there was a very real risk of complete
non-recovery, and the ratio of actual recovery to best-possible recovery is, at the
least, above average.” Polyurethane Foam, 168 F. Supp. 3d at 1001.

7

Courts have found much lower settlement percentages adequate. See, e.g.,
Hicks v. Morgan Stanley & Co., 2005 WL 2757792, at *7 (S.D.N.Y. Oct. 24, 2005)
(settlement representing 3.8% of damages was “within the range of
reasonableness . . .”); Polyurethane Foam, 168 F. Supp. 3d at 1001 (“there is no
reason, at least in theory, why a satisfactory settlement could not amount to a
hundredth or even a thousandth part of a single percent of the potential recovery”).
8
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Lead Plaintiffs and Lead Counsel Adequately Represented
the Settlement Class

Final approval of the Settlement is also warranted under Rule 23(e)(2)(A)
because Lead Plaintiffs and Lead Counsel “have adequately represented the class.”
Since their appointment as Lead Plaintiffs in January 2017, Messrs. Palazzolo and
Ferrandi have actively monitored and engaged in the prosecution and resolution of
the Action on behalf of the Settlement Class. To this end, Lead Plaintiffs regularly
communicated with Lead Counsel on litigation strategy and case developments,
reviewed significant Court filings, and conferred with Lead Counsel throughout the
Parties’ settlement negotiations. See Declarations of Carl Palazzolo and Albert
Ferrandi (attached as Exhibits 1 and 2, respectively, to the Joint Declaration). In
addition, Lead Plaintiffs—investors who purchased FCA common stock during the
Class Period at artificially inflated prices and suffered damages when the truth was
disclosed—have claims that are typical of other Settlement Class Members and their
interests are aligned. See UAW, 497 F.3d at 626 (representation adequate where class
members’ “legal interests parallel the named representatives’ interests”).
Lead Counsel have also adequately represented the Settlement Class. As
detailed in the Joint Declaration, Lead Counsel actively litigated this Action for over
two years, undertaking a substantial investigation, and then engaging in hard-fought
motion practice, extensive and hotly-contested discovery, and protracted settlement
negotiations. Joint Decl., ¶¶ 6, 26-93. With the knowledge gleaned from these
9
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efforts, Lead Counsel carefully considered the strengths and weaknesses of the
claims asserted and the risks of further litigation when agreeing to resolve the
Action. Lead Counsel firmly believe the Settlement represents an excellent recovery
in the best interests of the Settlement Class. See UAW, 497 F.3d at 626 (finding lead
counsel’s representation adequate because counsel “was willing to, and indeed did,
commit substantial resources . . . to representing the class”) (alteration in original).
3.

The Settlement Was Negotiated at Arm’s-Length

Rule 23(e)(2)(B) and the first UAW factor—the nature of the negotiations and
the risk of fraud or collusion—also support final approval because the Settlement
was reached only after arm’s-length negotiations facilitated by an experienced and
well-respected mediator. Joint Decl., ¶¶ 89-93. Without evidence to the contrary, the
court may presume that settlement negotiations were conducted in good faith and
that the resulting agreements were reached without collusion. Gen. Motors, 315
F.R.D. at 236. Here, the Parties’ settlement negotiations were extensive, and
included the determined assistance of an experienced mediator. Joint Decl., ¶ 89. It
was only after full briefing and presentations, exchange of expert analyses, and
months of discussions resulting in a mediator’s proposal that the Parties were
ultimately able to reach an agreement. Id. ¶¶ 89-91. As such, the risk that the
Settlement was the product of collusion is effectively non-existent. See Arledge v.
Domino’s Pizza, Inc., 2018 WL 5023950, at *2 (S.D. Ohio Oct. 17, 2018)

10
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(“participation of an independent mediator in settlement negotiations virtually
insures that the negotiations were conducted at arm’s length and without
collusion . . . .”).8
4.

The Complexity, Costs, Risks, and Delay of Further
Litigation, Trial, and Appeal

Rule 23(e)(2)(C)(i) and the second UAW factor further support final approval
of the Settlement, as “[c]ourts have consistently held that the expense and possible
duration of litigation are major factors to be considered in evaluating the
reasonableness of a settlement.” In re Delphi Corp. Sec., Derivative & “ERISA”
Litig., 248 F.R.D. 483, 498 (E.D. Mich. 2008) (“[T]he proposed Settlements secure
. . . an immediate benefit, after approximately two years of litigation, undiminished
by further expenses and without the delay, risk and uncertainty of continued
litigation”). As discussed below, if the Action continued, the Settlement Class faced
protracted delays, substantial litigation costs, and significant risks. See also Joint
Decl., ¶¶ 95-113. This is particularly true for securities class actions such as this one,
which must meet the demanding requirements of the Private Securities Litigation

8

Indeed, many courts have afforded a presumption of fairness and
reasonableness of a settlement agreement where, as here, that agreement was the
product of non-collusive, arm’s-length negotiations. See, e.g., In re Canadian
Superior Sec. Litig., 2011 WL 5830110, at *2 (S.D.N.Y. Nov. 16, 2011) (“a strong
presumption of fairness attaches because the settlement was reached by experienced
counsel after arm’s length negotiations”); In re Netflix Privacy Litig., 2013 WL
1120801, at *4 (N.D. Cal. Mar. 18, 2013) (“presumption of fairness and
reasonableness of a settlement agreement where that agreement was the product of
non-collusive, arms’ length negotiations conducted by capable and experienced
counsel”).
11
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Reform Act of 1995 (the “PSLRA”). See Gen. Motors., 315 F.R.D. at 236 (“The
issues asserted in this PSLRA class action raise many complex issues . . . . Litigating
this action would have required substantial additional time and expense.”).
a)

The Significant Costs and Delay of Further Litigation

The Parties were deep into document discovery when the Settlement was
reached. Joint Decl., ¶¶ 43-82. Barring settlement, continued litigation of the
Action—through additional fact discovery, expert discovery, class certification
briefing, dispositive motion practice, pre-trial preparation, and post-trial appeals—
would have undoubtedly been a long and expensive endeavor. See Gen. Motors, 315
F.R.D. at 236 (approving settlement where further litigation would have been
“extensive” and “protracted”). In contrast, the Settlement provides an immediate and
substantial recovery for the Settlement Class without exposing Settlement Class
Members to the risk, expense, and delay of continued litigation. See id. (“As the
Settlement provides an immediate, significant, and certain recovery for Class
members, this factor favors the Court’s approval of the Settlement.”); New Eng.
Health Care Emps. Pension Fund v. Fruit of the Loom, Inc., 234 F.R.D. 627, 631
(W.D. Ky. 2006) (“Consideration of the possible expense, duration, and complexity
of this litigation also weighs in favor of the proposed settlements.”).
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Risks to Continued Litigation

“The most important of the factors to be considered in reviewing a settlement
is the probability of success on the merits. The likelihood of success, in turn,
provides a gauge from which the benefits of the settlement must be measured.”
Polyurethane Foam, 168 F. Supp. 3d at 995 (quoting In re Gen. Tire & Rubber Co.
Sec. Litig., 726 F.2d 1075, 1086 (6th Cir. 1984)). Lead Plaintiffs faced significant
risks to establishing Defendants’ liability if the Action continued through summary
judgment and trial. First, Lead Plaintiffs faced significant challenges to proving that
Defendants made any materially false or misleading statements. Joint Decl., ¶¶ 10002. Defendants have steadfastly maintained that even if Lead Plaintiffs could prove
that they engaged in a scheme to falsify reported U.S. vehicles sales, that scheme
had no impact on the sales streak at issue and a very minimal impact on sales
generally. Id. Lead Plaintiffs would bear a much heavier burden on this issue at
summary judgment and trial, and it is entirely possible that Defendants’ arguments
that any false sales were immaterial could have resonated with a jury.
Second, Lead Plaintiffs faced significant hurdles in proving that Defendants
knew or, at a minimum, recklessly disregarded that their statements regarding FCA’s
streak were false. Id. ¶¶ 103-07. More specifically, Defendants would have argued
that any false sales were undertaken by Business Center-level employees to meet
their own bonus targets, and there is no evidence that the Company’s senior
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management knew that they were occurring—much less that they rendered any
statements about the streak false. Id. ¶ 105. While Lead Plaintiffs believe strongly
that their scienter allegations are meritorious, there is no guarantee that the Court or
the jury would agree.
Third, Lead Plaintiffs faced formidable challenges with respect to proving loss
causation and damages. Joint Decl., ¶¶ 108-13. Defendants would certainly have
continued to assert at summary judgment and/or at trial that Lead Plaintiffs are
unable to link stock declines on corrective disclosure dates to any alleged
misstatements regarding the streak. Id. ¶ 111. For example, Defendants would have
argued the July 27, 2016 stock drop was caused by a quarterly earnings release that
morning, not the July 26, 2016 disclosure regarding the streak. Id. Likewise,
Defendants would have argued that the July 18, 2016 stock drop was not statistically
significant, and so could not be reliably attributed to the alleged corrective disclosure
that day. Id. ¶ 110. Resolution of these issues would hinge upon extensive expert
discovery and testimony. Thus, “establishing damages at trial would lead to a battle
of experts . . . with no guarantee whom the jury would believe.” In re Cendant Corp.
Litig., 264 F.3d 201, 239 (3d Cir. 2001).
Fourth, Lead Plaintiffs faced significant risks with respect to class
certification. For instance, Defendants would have argued a lack of “price impact”
because the alleged misstatements did not affect the price of FCA stock. Joint Decl.,

14

Case 4:16-cv-12803-LVP-SDD ECF No. 68 filed 05/01/19

PageID.2014

Page 25 of 37

¶¶ 97-99. Acceptance of these arguments by the Court could potentially defeat class
certification, narrow the certified class, and/or greatly limit recoverable damages. Id.
If the Settlement is approved, the Settlement Class will receive a substantial
recovery without undertaking these risks, and others, which weighs strongly in favor
of the Settlement. New Eng. Health Care, 234 F.R.D. at 631 (“If Plaintiffs were to
continue to litigate these cases, they face substantial risks both at summary judgment
and at trial in establishing liability and damages.”).
5.

Extent of Discovery Completed and Stage of Proceedings

“The relevant inquiry with respect to [the third UAW] factor is whether the
plaintiff has obtained a sufficient understanding of the case to gauge the strengths
and weaknesses of the claims and the adequacy of the settlement.” Gen. Motors,
315 F.R.D. at 236. As detailed in the Joint Declaration, during the course of this
Action, Lead Counsel spent significant time and resources analyzing and litigating
the legal and factual issues of this case, including inter alia: (i) conducting a wideranging legal and factual investigation; (ii) drafting a detailed amended complaint;
(iii) opposing Defendants’ motion to dismiss; (iv) engaging in extensive and hotlycontested discovery, including the review and analysis of more than one million
pages of documents produced by FCA; (v) consulting with experts; and
(vi) engaging in a hard-fought negotiation process facilitated by Judge Weinstein,
including briefing, presentations, and expert analysis. Joint Decl., ¶¶ 6, 26-93. As a
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result, “by the time the Settlement was reached, [Lead Plaintiffs and Lead Counsel]
had sufficient information to evaluate the strengths and weaknesses of the case and
the merits of the Settlement.” Gen. Motors, 315 F.R.D. at 237.
6.

The Experience and Views of Counsel

The fifth UAW factor also supports the Settlement, as courts recognize that
the opinion of experienced and knowledgeable counsel supporting settlement after
vigorous arm’s-length negotiation is entitled to considerable weight. See Williams v.
Vukovich, 720 F.2d 909, 922-23 (6th Cir. 1983). Lead Counsel—who have extensive
experience prosecuting securities and other complex class actions, see Exhibits 4
and 5 to the Joint Declaration—are intimately familiar with the facts and legal issues
involved in the Action and firmly believe that the Settlement is fair, reasonable, and
adequate, and in the best interests of the Settlement Class. Likewise, Defendants
were represented by highly experienced and skilled counsel who vigorously
defended their clients. Under these circumstances, Lead Counsel’s opinion that the
proposed Settlement is fair “is entitled to significant weight, and supports the
fairness of the class settlement.” UAW v. GMC, 2006 WL 891151, at *18 (E.D. Mich.
Mar. 31, 2006).
7.

Reaction of the Settlement Class to the Settlement to Date

“In considering a class action settlement, the Court should also look to the
reaction of the class members.” Nationwide, 2009 WL 8747486, at *7. As of
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April 30, 2019, JND has disseminated over 96,500 copies of the Notice Packet to
potential Settlement Class Members and nominees. Segura Decl., ¶ 12. The deadline
for Settlement Class Members to object to the Settlement, or to request exclusion
from the Settlement Class, is May 15, 2019. Id. ¶ 18; Ex. A. To date, there have been
no objections (Joint Decl., ¶¶ 12, 118) and just four requests for exclusion. Segura
Decl., ¶ 19. See Gen. Motors, 315 F.R.D. at 241 (“the small number of objections
received from absent Class members . . . weigh in favor of approving the
Settlement”). The Settlement also has the full support of Lead Plaintiffs. See
Palazzolo Decl., ¶ 6; Ferrandi Decl., ¶ 6.
8.

Public Interest Favors Approval of the Settlement

The final UAW factor strongly supports this Settlement. As noted above, the
Sixth Circuit recognizes “the federal policy favoring settlement of class actions.”
UAW, 497 F.3d at 632. The Settlement furthers this policy and promotes judicial
efficiency; it resolves at once the claims of the entire Settlement Class of aggrieved
shareholders, and ends this protracted and contentious litigation, avoiding further
years of litigation in this Court or in the Court of Appeals.
The Supreme Court has also recognized that private securities actions are “an
essential supplement to criminal prosecutions and civil enforcement actions”
brought by the SEC. See Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308,
313 (2007). This Settlement furthers that public policy by providing a substantial
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recovery (and potentially the only recovery in connection with the allegations in this
Action) to a large class of shareholders.
9.

The Other Factors Set Forth in Rule 23(e)(2) Support Final
Approval of the Settlement

Rule 23(e)(2), as amended, also considers: (i) the effectiveness of the
proposed method of distributing relief to the class, including the method of
processing class-member claims; (ii) the terms of any proposed award of attorneys’
fees, including timing of payment; (iii) any agreement made in connection with the
proposed settlement; and (iv) the equitable treatment of class members. See
Rule 23(e)(2)(C)(ii), (iii), and (iv); Rule 23(e)(2)(D). Each of these additional
considerations also supports final approval of the Settlement.
a)

The Proposed Method of Processing Claims and
Distributing Settlement Proceeds Is Effective

If the Settlement is approved, the claims of Settlement Class Members will be
processed and proceeds of the Settlement will be distributed pursuant to a method
that is standard in securities class actions and is routinely found to be effective. The
Court-authorized Claims Administrator, JND, will review and process all claims
received, provide claimants with an opportunity to cure any deficiency in their claim
or request judicial review of the denial of their claim, and will ultimately mail or
wire claimants their pro rata share of the Net Settlement Fund as calculated under
the Plan of Allocation, see infra Section III. See, e.g., Gen. Motors, 315 F.R.D. at
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233-34, 245 (granting approval of settlement with nearly identical distribution
process).
b)

Requested Attorneys’ Fees and Expenses Are Fair
and Reasonable

Lead Counsel have filed a Motion for an Award of Attorneys’ Fees and
Reimbursement of Litigation Expenses concurrently herewith (the “Fee Motion”),
which is incorporated by reference. As detailed therein, Lead Counsel are requesting
an attorneys’ fee award of 30% of the Settlement Fund, which is consistent with
attorneys’ fee percentages approved in complex class actions such as this. See In re
Rio Hair Naturalizer Prods. Liab. Litig., 1996 WL 780512, at *18 (E.D. Mich. Dec.
20, 1996) (recognizing acceptable range of fees to be 20% to 50% of the common
fund); In re Packaged Ice Antitrust Litig., 2011 WL 6209188, *19 (E.D. Mich. Dec.
13, 2011) (“the requested award of close to 30% appears to be a fairly well-accepted
ratio in cases of this type and generally in complex class actions”); see also In re
Regions Morgan Keegan Secs., Derivative, & ERISA Litig., 2016 WL 8290089, at
*8 (W.D. Tenn. Aug. 2, 2016) (noting “[d]istrict courts in the Sixth Circuit have
often approved thirty percent fees”).
The Fee Motion also includes a request for reimbursement of $255,764.05 in
typical costs and expenses incurred by Lead Counsel in prosecuting this Action, and
reimbursement of Lead Plaintiffs’ costs related to their representation of the
Settlement Class in an aggregate amount of $10,000. Joint Decl., ¶¶ 143, 150.
19
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The Settlement Treats Settlement Class Members
Equitably

Finally, the proposed Settlement treats all Settlement Class Members
equitably relative to one another. As discussed below in Section III, the Net
Settlement Fund will be distributed among all Settlement Class Members in
accordance with the Plan of Allocation, which provides a fair and equitable method
of allocation.9 There is no preferential treatment for any member of the Settlement
Class. Lead Plaintiffs also will receive a recovery based on the same formula under
the Plan of Allocation (other than any Court-approved reimbursement of costs
related to their representation of the Settlement Class as permitted by the PSLRA).
III. THE PLAN OF ALLOCATION IS FAIR, REASONABLE, AND
ADEQUATE
“Approval of a plan of allocation of a settlement fund in a class action is
governed by the same standards of review applicable to approval of the settlement
as a whole; the distribution plan must be fair, reasonable and adequate.” Griffin,
2013 WL 6511860, at *7. Here, the proposed Plan of Allocation (“Plan”), which was
developed in consultation with Lead Plaintiffs’ damages expert, is a fair and
reasonable method for allocating the Net Settlement Fund among Settlement Class
Members. Joint Decl., ¶ 121. The Plan will equitably distribute the Net Settlement

Rule 23(e)(2)(C)(iv) asks the Court to consider any additional agreements
made by the Parties in connection with the Settlement. The Stipulation (and its
related exhibits) is the only agreement made by the Parties in connection with the
Settlement.
9
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Fund to Settlement Class Members who suffered losses as a result of the alleged
wrongdoing, as opposed to losses caused by market or industry factors. Id. ¶ 120.
The Plan incorporates a thorough economic analysis of the price movement in FCA
stock during the Class Period, and the decreases in the price of FCA stock in reaction
to disclosures that allegedly corrected the alleged misrepresentations. Id. ¶ 121.
Under the Plan, a Recognized Loss Amount will be calculated for each share
of FCA common stock purchased or otherwise acquired on a U.S. Exchange during
the Class Period that is listed in a Claimant’s Claim Form and for which adequate
documentation is provided. Joint Decl., ¶ 122. The calculation of a Recognized Loss
Amount (and ultimately, a Claimant’s “Recognized Claim”) will depend upon
several factors, including the date(s) when the Claimant purchased or acquired his,
her, or its FCA common stock during the Class Period, and whether such stock was
sold and if so, when and at what price. Id.10
The Claims Administrator, JND, will determine each Authorized Claimant’s
pro rata share of the Net Settlement Fund by dividing the Authorized Claimant’s
Recognized Claim (i.e., the sum of a claimant’s Recognized Loss Amounts as
10

Pursuant to the Plan, in order to have a loss, the FCA common stock purchased
or otherwise acquired on a U.S. Exchange during the Class Period must have been
held through at least one of the alleged corrective disclosures dates (i.e., January 14,
2016, July 18, 2016, July 19, 2016, and July 27, 2016). Id.; see Dura Pharm., Inc. v.
Broudo, 544 U.S. 336, 342 (2005) (investors who bought and sold shares “before
the relevant truth begins to leak out” have no recognized losses because “the
misrepresentation will not have led to any loss”). The calculation of a Claimant’s
Recognized Claim also takes into account the PSLRA’s statutory limitation on
recoverable damages. See 15 U.S.C. § 78u-4(e).
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calculated under the Plan) by the total Recognized Claims of all Authorized
Claimants, multiplied by the total amount in the Net Settlement Fund. Joint Decl.,
¶ 123. Thereafter, following approval of the Settlement and upon the Court’s entry
of an Order approving a distribution plan, the Net Settlement Fund will be distributed
to Authorized Claimants on a pro rata basis based on the relative size of their
Recognized Claims. See Cardizem, 218 F.R.D. at 531 (approving plan that adopted
a pro rata method for calculating each class member’s share of the settlement fund).
The Plan was fully disclosed in the Notice mailed to potential Settlement Class
Members and nominees. To date, there have been no objections to the Plan. Joint
Decl. ¶ 126. Accordingly, Lead Counsel believe that the Plan is fair, reasonable, and
adequate and should be approved.
IV.

THE COURT SHOULD CERTIFY THE SETTLEMENT CLASS
In its Preliminary Approval Order, the Court provisionally certified the

Settlement Class for settlement purposes. See ECF No. 67, ¶¶ 1-3 (analyzing how
the Action satisfies each element for class certification). Nothing has changed to
alter the propriety of the Court’s provisional certification and, for all the reasons
stated in Lead Plaintiffs’ Unopposed Motion for Preliminary Approval of Proposed
Class Action Settlement and supporting memorandum (ECF No. 66), Lead Plaintiffs
respectfully request that the Court finally certify the Settlement Class for purposes
of settlement. See Gen. Motors, 315 F.R.D. at 235 (approving certification of
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settlement class where “[n]othing ha[d] changed to alter the Court’s” provisional
certification in the preliminary approval order).
V.

NOTICE TO THE SETTLEMENT CLASS SATISFIED RULE 23
Rule 23(e)(1)(B) requires that notice of the proposed settlement be given “in

a reasonable manner to all class members who would be bound by the proposal.”
Rule 23(c)(2)(B) further requires certified classes to receive “the best notice that is
practicable under the circumstances, including individual notice to all members who
can be identified through reasonable effort.” In securities actions, the notice must
contain the information outlined in Rule 23(c)(2)(B) and the PSLRA. See 15 U.S.C.
§ 78u-4(a)(7). “To comport with the requirements of due process, notice must be
reasonably calculated to reach interested parties.” Fidel v. Farley, 534 F.3d 508, 514
(6th Cir. 2008). Here, both the content of the Court-approved Notice and its
distribution to Settlement Class Members satisfy all applicable notice requirements.
In accordance with the Preliminary Approval Order, JND disseminated the
Notice and Claim Form to potential Settlement Class Members via First-Class mail,
or email, at the addresses set forth in the records provided by FCA’s U.S. transfer
agent, as well as the addresses of all other potential Settlement Class Members who
could be identified through further reasonable effort. Segura Decl., ¶¶ 3-13. In
addition, JND caused the Summary Notice to be published in Investor’s Business
Daily on March 18, 2019, and transmitted over PR Newswire on March 22, 2019.
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Id. ¶ 13. The Notice and Claim Form, as well as the Stipulation, Preliminary
Approval Order, and other relevant documents, were also posted on the Settlement
website. Id. ¶ 16. Defendants also issued notice of the Settlement pursuant to CAFA.
Joint Decl., ¶ 116 n.11.
The Notice informs Settlement Class Members of, among other things, the:
(i) amount of the Settlement; (ii) reasons why the Parties are proposing the
Settlement; (iii) estimated average recovery per affected share of FCA common
stock; (iv) maximum amount of attorneys’ fees and expenses that will be sought;
(v) identity and contact information for representatives of Lead Counsel available to
answer questions concerning the Settlement; (vi) right of Settlement Class Members
to object to the Settlement; (vii) right of Settlement Class Members to seek to be
excluded from the Settlement Class; (viii) binding effect of a judgment on Settlement
Class Members; (ix) dates and deadlines for certain Settlement-related events; and
(x) way to obtain additional information about the Action and Settlement by
contacting Lead Counsel, the Claims Administrator, or visiting the Settlement
website. See Fed. R. Civ. P. 23(c)(2)(B); 15 U.S.C. § 78u-4(a)(7). The Notice also
contains the Plan of Allocation and provides Settlement Class Members with
information on how to submit a Claim Form in order to be eligible to receive a
distribution from the Net Settlement Fund. See Segura Decl., Ex. A.
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In sum, the Notice provides sufficient information for Settlement Class
Members to make informed decisions regarding the Settlement, fairly apprises them
of their rights with respect to the Settlement, is the best notice practicable under the
circumstances, and complies with the Court’s Preliminary Approval Order, Rule 23,
the PSLRA, and due process. Comparable notice programs are routinely approved
by courts in this Circuit. See, e.g., Gen. Motors, 315 F.R.D. at 242.
VI.

CONCLUSION
For the reasons stated herein and in the Joint Declaration and Fee Motion filed

herewith, Lead Plaintiffs respectfully request that the Court grant final approval of
the Settlement, approve the Plan of Allocation, and certify the Settlement Class.
Dated: May 1, 2019

Respectfully submitted,
/s/ E. Powell Miller
E. Powell Miller (P39487)
Sharon S. Almonrode (P33938)
THE MILLER LAW FIRM, P.C.
950 West University Drive
Suite 300
Rochester, MI 48307
Telephone: (248) 841-2200
Facsimile: (248) 652-2852
epm@millerlawpc.com
ssa@millerlawpc.com
KESSLER TOPAZ MELTZER
& CHECK, LLP
Gregory M. Castaldo
280 King of Prussia Road
Radnor, PA 19087
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Telephone: (610) 667-7706
Facsimile: (610) 667-7056
gcastaldo@ktmc.com
– and –
Stacey M. Kaplan
One Sansome Street, Suite 1850
San Francisco, CA 94104
Telephone: (415) 400-3000
Facsimile: (415) 400-3001
skaplan@ktmc.com
Counsel for Lead Plaintiffs and the
Settlement Class
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CERTIFICATE OF SERVICE
I hereby certify that on May 1, 2019, I caused a true and correct copy of the
foregoing to be electronically filed with the Clerk of the Court using the CM/ECF
system. Notice of this filing will be sent to counsel of record by operation of the
Court’s electronic filing system.

/s/ E. Powell Miller
E. Powell Miller (P39487)
THE MILLER LAW FIRM, P.C.
950 West University Drive
Suite 300
Rochester, MI 48307
Telephone: (248) 841-2200
Facsimile: (248) 652-2852
epm@millerlawpc.com
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2018 WL 5023950
United States District Court,
S.D. Ohio, Western Division.
Kyle ARLEDGE, On behalf of himself
and those similarly situated, Plaintiff,
v.
DOMINO’S PIZZA, INC., et al., Defendants.
Case No. 3:16-cv-386-WHR
|
Filed 10/17/2018
Attorneys and Law Firms
Andrew Biller, Markovits, Stock & DeMarco, LLC,
Columbus, OH, Andrew P. Kimble, Eric Kmetz,
Markovitis, Stock & De Marco, LLC, Cincinnati, OH, for
Plaintiff.
Joel W. Rice, Fisher & Phillips LLP, Chicago, IL, Mathew
A. Parker, Fisher & Phillips LLP, Columbus, OH, for
Defendants.

Order Granting Plaintiff’s Unopposed
Motion for Final Settlement Approval
The Honorable Walter H. Rice, Judge
*1 Before the Court are Plaintiff’s unopposed motion for
final approval of the class action settlement (Doc. 39) and
the oral arguments presented by counsel at the fairness
hearing on October 15, 2018. For the reasons stated below,
the Court grants Plaintiff’s motion.

I. Background
a. Claims at Issue
This is a wage and hour lawsuit brought on behalf
of a class of pizza delivery drivers. Plaintiff alleges
that Defendants under-reimbursed Plaintiff and similarly
situated workers for their expenses related to using their
own vehicles to deliver pizzas. See Doc. 1, ¶¶ 110–
114. Plaintiff brings his claims under the Fair Labor
Standards Act, analogous state wage and hour laws, and
the Ohio Prompt Pay Act. Id. at ¶¶ 266–293. Based on

the parties' submissions, Plaintiff also intended to allege
that Defendants violated the FLSA’s tip credit notice
provision contained in Section 3(m) but had not yet
amended the complaint to do so. See Doc 39, PAGEID
1892.
The Domino’s corporate defendants (Domino’s Pizza,
Inc., Domino’s Pizza LLC, and Domino’s Pizza
Franchising, LLC) allege that they did not employ
Plaintiff, rather the franchisee defendants employed
Plaintiff. See, e.g., Doc. 19, ¶¶ 24, 37. Moreover, all
Defendants dispute that they under-reimbursed Plaintiff
or similarly-situated delivery drivers. See generally id.
Defendants also disputed that they failed to provide the
required FLSA tip credit notice. See Doc. 39 at PAGEID
1896.

b. The Settlement Agreement
The parties' settlement agreement obligates Defendants
to pay $850,000 to class members who submit a claim
form and release. Doc. 39 at PAGEID 1892–3. Generally
speaking, this money is allocated to class members such
that they will receive a reimbursement amount of up to
$.30 per mile they drove. Id. This settlement amount is
based on reimbursing class members for the difference
between a $.45 compromise reimbursement rate and the
average $.30 class members were actually paid, plus an
equal amount to account for FLSA liquidated damages.
Id.
Based on the claim numbers that counsel presented to
the Court at the Fairness Hearing, approximately 411
class members filed claim forms. Those class members
will receive an average of approximately $2,068 each,
though individual awards will vary based on the amount
each class member drove. Class members will receive
approximately 128% of their alleged unpaid wages, based
on a $.45 reimbursement rate.
In addition to the above, Defendants have agreed to not
oppose a fee award of up to $250,000 plus reasonable
expenses. Doc. 39 at PAGEID 1893. These amounts will
be paid separately and in addition to the amounts going
to the class members and, thus, class members will not see
a reduction in their awards as a result of a fee and expense
award. Id.

© 2019 Thomson Reuters. No claim to original U.S. Government Works.
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II. Analysis
a. The parties' settlement is fair and reasonable.
Before a district court approves a settlement, the Court
must find that the settlement is “fair, reasonable, and
adequate.” Johnson v. Midwest Logistics Sys., Ltd., Case
No. 2:11-cv-1061, 2013 WL 2295880, at *4 (S.D. Ohio
May 24, 2013) (citation omitted). In the Sixth Circuit,
district courts consider seven factors in determining
whether a class settlement is fair, reasonable, and
adequate: (1) the risk of fraud or collusion; (2) the
complexity, expense and likely duration of the litigation;
(3) the amount of discovery engaged in by the parties, (4)
the likelihood of success on the merits; (5) the opinions of
class counsel and class representatives; (6) the reaction of
absent class members; and (7) the public interest. UAW v.
Gen. Motors Corp., 497 F.3d 615, 631 (6th Cir. 2007). As
set forth below, each of these factors weighs in favor of
approving the parties' settlement.

rate for delivery drivers. These issues would require
substantial briefing, discovery, and potential expert
testimony. Resolving these issues and the remaining
discovery, procedural, merits, and damages questions
would have been risky, costly, and time consuming.
Accordingly, the litigation was difficult and complex, and
this weighs in favor of the settlement.

iii. The Amount of Discovery Engaged in by the Parties
The parties exchanged the most relevant pieces of
information in this case—records of driver, payroll, and
delivery data. Doc. 39 at PAGEID 1898. Specifically,
Plaintiff’s counsel selected a four-week sampling from
each of the Domino’s brand locations at issue. Id. From
there, Plaintiff calculated and extrapolated class-wide
claims and damages. Id. Then, as part of the settlement
agreement, Plaintiff reviewed additional records to
confirm Plaintiff’s initial analysis. Doc. 39-1, § 2(D). The
Court finds that this exchange of information is sufficient
to inform settlement negotiations by experienced counsel.

i. The Risk of Fraud or Collusion
*2 The evidence before the Court clearly reflects that
the Settlement Agreement is the product of arms-length
negotiations conducted by experienced counsel on both
sides, including an all-day mediation. “The participation
of an independent mediator in settlement negotiations
virtually insures that the negotiations were conducted at
arm’s length and without collusion between the parties.”
Bert v. AK Steel Corp., No. l:02-cv-467, 2008 WL 4693747,
at *2 (S.D. Ohio Oct. 23, 2008). Nothing before the
Court suggests that the Settlement is the result of fraud or
collusion.

iv. The Opinions of Class Counsel
and Class Representatives
The Class Representative, present at the fairness hearing,
approves the Settlement Agreement. Class Counsel
believes that the settlement is fair, adequate and
reasonable. (Doc. 39, PAGEID 1897). This factor weighs
in favor of approval. See In re Packaged Ice Antitrust
Litig., Case No. 08-MD-01952, 2011 WL 717519, at *11
(E.D. Mich. Feb. 22, 2011) (“Class counsel’s judgment
that settlement is in the best interest of the class is entitled
to significant weight, and supports the fairness of the
settlement”) (internal quotations and citations omitted).

ii. The Complexity, Expense and Likely Duration
From the outset, the Court notes that wage and hour class
and collective actions, such as this, are inherently complex
and time-consuming. Swigart v. Fifth Third Bank, No.
1:11-cv-88, 2014 WL 3447947, at *7 (S.D. Ohio July 11,
2014). This case was no exception.
As described in the parties' filings and as discussed at the
Fairness Hearing, this case involved complex issues of fact
and law regarding the legally-mandated reimbursement

v. The Reaction of Absent Class Members
The class’s reaction strongly supports approval. Out of
1,706 class members, none rejected, objected, or excluded
themselves from the settlement. 411 or 24.1% of the class
filed claim forms and releases. At the Fairness Hearing,
Plaintiff’s counsel represented that he believed this is a
good response rate in a wage and hour case. The Court
finds likewise.
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A single class member attended the Fairness Hearing. She
did not object, but, instead asked a question regarding
what time period the settlement covered, which Plaintiff’s
counsel answered.

vi. The Public Interest
Public policy favors settlement of class action lawsuits.
Swigart v. Fifth Third Bank, No. 1:11-cv-88, 2014 WL
3447947, at *4 (S.D. Ohio July 11, 2014). This case is
no exception. The settlement provides relief to the class
members, avoids further litigation in a complex case,
and frees the Court’s judicial resources. Accordingly, the
Court finds that this factor weighs in favor of approving
the proposed Settlement because the public interest is
served by resolution of this action.

vii. Overall Settlement Terms
*3 The Court finds that the settlement provides a fair,
adequate, and reasonable resolution to this lawsuit. The
settlement provides class members with a substantial
recovery for the claims raised in this lawsuit. The Court
finds this is a good result for the class members and
appropriately accounts for the risk of going forward with
the litigation.
The Court GRANTS Plaintiff’s unopposed motion for
final approval of the parties' settlement agreement.

b. Fees, Expenses, and Contribution Awards
i. Plaintiffs' counsel are entitled to their requested fee
Plaintiff’s counsel request an order approving the
payment of $250,000 in attorney’s fees. Doc. 39 at
PAGEID 1899. In this case, the settlement agreement
provides that the attorneys' fees will be paid separately
from and in addition to the money going to the class. Id.
Defendants do not object to the requested fee award.
District courts may award reasonable attorneys' fees and
expenses from the settlement of a class action under Rules
54(d)(2) and 23(h). See Lowther v. AK Steel Corp., Case
No. 1:11-cv-877, 2012 WL 6676131, at *1, 2012 U.S. Dist.

LEXIS 181476, at *2 (S.D. Ohio Dec. 21, 2012). When
assessing the reasonableness of a fee petition, district
courts engage in a two-part analysis. See In re Cardinal
Health Inc. Sec. Litig., 528 F.Supp.2d 752, 760 (S.D.
Ohio 2007). First, the district court determines the method
for calculating fees: either the percentage of the fund
approach or the lodestar approach. Id. (citation omitted).
Second, the court must analyze the six factors set forth by
the Sixth Circuit in Ramey v. Cincinnati Enquirer, Inc., 508
F.2d 1188, 1196 (6th Cir. 1974). Id.

1. The Court adopts the percentage approach.
In the Sixth Circuit, district courts have the discretion
to determine the appropriate method for calculating
attorneys' fees in light of the unique characteristics of class
actions in general, as well as the particular circumstances
of the actual cases pending before the Court, using either
the percentage or lodestar approach. In re Cardinal Health
Inc. Sec. Litigs., 528 F.Supp.2d at 761. In the Southern
District of Ohio, the preferred method is “to award a
reasonable percentage of the fund, with reference to the
lodestar and the resulting multiplier.” Connectivity Sys.
Inc. v. Nat'l City Bank, Case No. 2:08-cv-1119, 2011
WL 292008, at *13 (S.D. Ohio Jan. 26, 2011) (citation
omitted).
Although this case is not precisely a common fund case
(as the funds going to pay for attorneys' fees and costs
are to be paid under the Settlement Agreement separate
and apart from the money that goes directly to the
class members), nonetheless, the common fund analysis
properly applies. Merkner v. AK Steel Corp., No. 1:09cv-423, 2011 WL 13202629, at *1 (S.D. Ohio Jan. 10,
2011). The Court finds that the percentage approach is
proper in this case.
To determine the amount of the “fund” for purposes
of this analysis, courts include all amounts benefitting
the class, including those amounts typically born by the
class, such as attorneys' fees and notice and administration
costs. As the Sixth Circuit explained, when conducting a
percentage of the fund analysis, “Attorney’s fees are the
numerator and the denominator is the dollar amount of
the Total Benefit to the class (which includes the ‘benefit to
class members,’ the attorney’s fees and may include costs
of administration).” Gascho v. Glob. Fitness Holdings,
LLC, 822 F.3d 269, 282 (6th Cir. 2016). To determine
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the amount of the benefit conferred, courts look to the
total amount made available to the class, rather than the
amount ultimately claimed by class members. Boeing Co.
v. Van Gemert, 444 U.S. 472, 480-81, 100 S.Ct. 745, 62
L.Ed.2d 676 (1980).
*4 Here, the settlement will result in a total benefit to
the class of at least $1,108,476.53: $850,000 in payments to
class members, $250,000 in attorneys' fees, and $8,476.53
in expenses. Plaintiff’s fee request is 22.6% of this amount.
Even if the Court did not consider fees and expenses
as part of the class’s benefits, Plaintiff seeks 29.4% of
the amount directly going to the class members. Under
either calculation, whether 22.6% or 29.4%, this Court
finds Plaintiff’s request is reasonable and well within
the ranges of fees typically approved by courts in the
Sixth Circuit. See In re Broadwing, Inc. ERISA Litig.,
252 F.R.D. 369, 380-81 (S.D. Ohio 2006) (“Attorneys
fees awards typically range from 20 to 50 percent of
the common fund”) (collecting cases); In re Telectronics
Pacing Sys., Inc., 137 F.Supp.2d 1029 (S.D. Ohio 2001)
(“the range of reasonableness ... has been designated as
between twenty to fifty percent of the common fund”); In
re S. Ohio Corr. Facility, 173 F.R.D. 205, 217 (S.D. Ohio
1997), rev'd on other grounds, 24 Fed. Appx. 520 (6th Cir.
2001) (“[t]ypically, the percentage awarded ranges from 20
to 50 percent of the common fund”).

2. The Ramey factors

The settlement provides tangible relief to Class Members
now and eliminates the risk and uncertainty parties would
otherwise incur if this litigation were to continue. The fact
that there have been no opt-outs to the settlement and no
objections demonstrates that class members recognize the
settlement’s substantial benefit. See Hainey v. Parrott, 617
F.Supp.2d 668, 675 (S.D. Ohio 2007) (“a small number of
objections, particularly in a class of this size, indicates that
the settlement is fair, reasonable and adequate”).
Second, the Court finds that there is a benefit to society
in ensuring that claimants with smaller claims may pool
their claims and resources, and attorneys who take on
class action cases enable this. See Moore v. Aerotek, Inc.,
Case No. 2:15-cv-2701, 2017 WL 2838148, at *8, 2017 U.S.
Dist. LEXIS 102621, at *26 (S.D. Ohio June 30, 2017)
(citation omitted). In wage and hour cases, like this one,
class and collective actions allow large number of lowwage workers recover unpaid wages. Plaintiff’s counsels'
effort resulted in a substantial monetary benefit for the
class members. Many of the class members would not have
been able or willing to pursue their claim individually, and
many would likely not even be aware they had a claim
against Defendant. Id. Society has a stake in rewarding
attorneys who achieve a result that the individual class
members probably could not obtain on their own. Id.
(citation omitted).
*5 Third, Plaintiff’s counsel litigated this matter on a
wholly-contingent basis with no guarantee of recovery.
Doc. 39 at PAGEID 1901.

In reviewing the reasonableness of the requested fee
award, the Sixth Circuit requires district courts to consider
six factors, known as the Ramey factors: (1) the value of
the benefits rendered to the class; (2) society’s stake in
rewarding attorneys who produce such benefits in order
to maintain an incentive to others; (3) whether the services
were undertaken on a contingent fee basis; (4) the value of
the services on an hourly basis (the lodestar cross-check);
(5) the complexity of the litigation; and (6) the professional
skill and standing of counsel on both sides. Ramey, 508
F.2d at 1196. Here, each of these factors weighs in favor
of granting the requested fee.

Fourth, a lodestar cross-check, while unnecessary, also
supports Plaintiff’s counsels' fee request. See Rikos v.
Proctor & Gamble Co., No. 1:11-cv-226, 2018 WL
2009681, at *10 (S.D. Ohio Apr. 30, 2018). Under the
lodestar calculation, the Court multiplies the number
of hours reasonably expended on the litigation by a
reasonable hourly rate. See Gascho, 822 F.3d at 279
(citation omitted). The Court may enhance the lodestar
with a separate multiplier that can serve as a means to
account for the risk an attorney assumes in undertaking a
case, the quality of the attorney’s work product, and the
public benefit achieved. Id. at 279, 280.

First, Plaintiffs' counsels' work resulted in significant
benefit to class members whereby each class member who
filed a claim form will receive at least 128% of their alleged
under-reimbursement based on a $.45 reimbursement rate.

Here, Plaintiff’s counsel expended 376.75 hours litigating
this case. See Doc. 39-2, PAGEID 1920. Plaintiff’s
counsel’s lodestar is $97,165. The average hourly rate is
$258. The Court finds that the amount of time expended
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the Court finds the rates to be reasonable in light of
counsel’s experience, skill, and areas and level of expertise.
In making this assessment, the Court uses its own
experience and knowledge of the relevant legal market,
Plaintiff’s submissions (Docs. 39-2), counsels' arguments
at the fairness hearing, and counsels' conduct during this
litigation.

in this case is reasonable. Likewise, the Court finds
that the overall lodestar is reasonable. The Court notes
that a substantial portion of the hours (163.95 out of
376.75) came from paralegal and support staff who parsed
through Defendants' records. Id.
With respect to the hourly rates used in this case
by Plaintiff’s counsel’s primary attorney timekeepers,

Attorney

Years in Practice

Requested Rate

Andy Biller

13

$400

Andrew Kimble

7

$325

Eric Kmetz

3

$250

Moreover, the Court notes that another court in this
district approved these exact same rates for the same
timekeepers approximately two weeks ago. Dillow v.
Home Care Network, Inc., No. 1:16-cv-612, 2018 WL
4776977, at *7 (S.D. Ohio Oct. 3, 2018).
Using Plaintiff’s counsels' customary hourly rates, the
proposed fee award is approximately 2.57 times the
lodestar. The Court finds that this is well within the
acceptable range of multipliers for cases such as this. See,
e.g., Swigart, 2014 WL 3447947, at *6 (finding a 2.57
multiplier was appropriate in an FLSA class/collective
action); see also Lowther v. AK Steel Corp., No. 1:11cv-877, 2012 WL 6676131, at *5 (S.D. Ohio Dec. 21, 2012)
(approving a 3.06 multiplier and citing cases that found
multipliers ranging from 4.3 to 8.5 to be reasonable);
Castillo v. Morales, Inc., No. 2:12-cv-650, 2015 WL
13021899, at *7 (S.D. Ohio Dec. 22, 2015) (holding that a
2.5 multiplier is “typical of lodestar multipliers in similar
cases”).
Fifth, as noted above, this was a complex wage and hour
class/collective action that involved complicated issues of
fact and law. The Court finds that this factor weighs in
favor of approval.
Sixth, and finally, Plaintiff and Defendants are
represented by highly experienced counsel. All counsel
are highly qualified and have substantial experience in
federal courts and class action litigation. (See Doc. 39-2).
Plaintiff’s counsel has substantial experience in wageand-hour litigation. Castillo, 2015 WL 13021899, at *7
(referring to Mr. Biller).

*6 For these reasons, the Court determines the
fees requested are reasonable, and GRANTS Plaintiff’s
Counsels' request for fees in the amount of $250,000.

3. Plaintiff’s counsel are entitled
to reimbursement of expenses.
Under the common fund doctrine, Plaintiff’s counsel are
entitled to reimbursement of all reasonable out-of-pocket
expenses and costs incurred in the prosecution of claims
and in obtaining settlement. See In re Cardizem CD
Antitrust Litig., 218 F.R.D. 508, 535 (E.D. Mich. 2003).
Expense awards are customary when litigants have created
a common settlement fund for the benefit of a class. Id.
(quotation omitted).
Here, Plaintiffs' counsel request $8,476.53 in expenses
that have been incurred prosecuting this case. (Doc. 63,
PAGEID 1536). The limited expenses primarily include
filing fees, expert consultant fees, mediation costs, and
class notice-related fees. Upon review, the expenses were
reasonable and necessary in connection with litigating
and resolving this case and are therefore reimbursable.
Defendants do not dispute that the fees are reasonable and
reimbursable.
Accordingly, the Court GRANTS Plaintiffs' Counsels'
request for $8,476.53 in expenses.
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ii. The class representative is
entitled to a contribution award.
Under the terms of the settlement agreement, Plaintiff
requests a service award of $10,000. The Supreme Court
recently recognized that a class representative “might
receive a share of class recovery above and beyond her
individual claim.” China Agritech, Inc. v. Resh, ––– U.S.
––––, 138 S.Ct. 1800, 1811, n.7, 201 L.Ed.2d 123 (2018).
Courts typically authorize contribution (or “incentive”
awards) to class representatives for their often extensive
involvement with a lawsuit. See Estep v. Blackwell,
Case No. 1:06-cv-106, 2006 WL 3469569, at *5–6, 2006
U.S. Dist. LEXIS 89360, at *15 (S.D. Ohio Nov. 29,
2006) (citations omitted). Such compensation to named
plaintiff’s is typically justified where the named plaintiff’s
expend time and effort beyond that of the other class
members in assisting class counsel with the litigation, such
as by actively reviewing the case and advising counsel in
the prosecution of the case. In re S. Ohio Corr. Facility,
175 F.R.D. 270, 273 (S.D. Ohio 1997).
The Court finds that Plaintiff contributed his efforts to
the lawsuit and only through Plaintiff’s efforts did a
large group of low-wage workers receive a substantial
award. Plaintiff’s efforts furthered the important public
policies underlying the Fair Labor Standards Act. The
Court further finds that it is appropriate to reward wage
and hour plaintiff’s who obtain tangible benefits for their
fellow workers.
Accordingly, the Court GRANTS Plaintiff’s request for a
service award of $10,000.

III. Conclusion
Based upon the foregoing, Plaintiff’s unopposed motion
for final settlement approval (Doc. 39) is GRANTED.
Accordingly:
1. Pursuant to Federal Rule of Civil Procedure 23(e)
(2), the Court finds after a hearing and based on all
of the parties' submissions, the settlement agreement
is fair, reasonable, and adequate. In reaching this
conclusion, the Court considered the record in its
entirety and heard the arguments of counsel for
the parties. In addition, the Court has considered
a number of factors, including: (1) the complexity,
expense, and likely duration of the litigation; (2)

the reaction of the class members to the settlement
agreement; (3) the stage of proceedings and the
amount of discovery completed; (4) the risks of
establishing liability; (5) the risks of maintaining
the class action through the trial; and (6) the
reasonableness of monetary benefits to the class
members.
*7 2. The terms and provisions of the Settlement
Agreement are the product of thorough, arms-length
negotiations among experienced and competent
counsel. Approval of the Settlement Agreement will
result in substantial savings of time, money and effort
to the Court and the parties, and will further the
interests of justice.
3. All class members who have timely and validly filed
claim forms are thus class members who are bound
by this Judgment and by the terms of the Settlement
Agreement.
4. Nothing in the Settlement Agreement, this Judgment,
or the fact of the settlement constitutes any admission
by any of the parties of any liability, wrongdoing, or
violation of law, damages or lack thereof, or of the
validity or invalidity of any claim or defense asserted
in the Action.
5. The Court has considered the submissions by the
parties and all other relevant factors, including
the results achieved and the efforts of Plaintiff’s
counsel in prosecuting the claims on behalf of the
class members. Plaintiff participated in the Action,
acted to protect the Class, and assisted his counsel.
The efforts of Plaintiff’s counsel have produced
the Settlement Agreement entered into good faith,
and which provides a fair, reasonable, adequate,
and certain result for the Class. Plaintiff’s counsel
have made application for an award of $250,000 in
attorneys' fees and $8,476.53 in expenses incurred in
the prosecution of the Action on behalf of themselves
and the other Plaintiff’s counsel. The combined
total of the award is $258,476.53, which the Court
finds to be fair, reasonable, and adequate under the
circumstances. The Court hereby awards $258,476.53
as attorneys' fees and expenses. Further, Plaintiff is
entitled to a fair, reasonable and justified service
award of $10,000, to be paid by Defendant from the
Settlement Fund.

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

6

Case 4:16-cv-12803-LVP-SDD
No.
Arledge
v. Domino’s Pizza, Inc., Slip CopyECF
(2018)

68-1 filed 05/01/19

PageID.2034

Page 8 of 146

2018 WL 5023950, 2018 Wage & Hour Cas.2d (BNA) 385,598

6. Under the terms of the Settlement Agreement, the
parties will notify the Court once the final settlement
payment is made, at which time the Court will dismiss
the Action with prejudice, and all Released Claims
against each and all Released Persons, and without
costs to any of the parties as against the others.
7. Without affecting the finality of this Judgment, the
Court reserves jurisdiction over the implementation,
End of Document

administration, and enforcement of this Judgment
and the Settlement Agreement, and all matters
ancillary thereto.

All Citations
Slip Copy, 2018 WL 5023950, 2018 Wage & Hour Cas.2d
(BNA) 385,598

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

7

Casev.4:16-cv-12803-LVP-SDD
ECFinNo.
68-1 (2013)
filed
Griffin
Flagstar Bancorp, Inc., Not Reported
F.Supp.2d

05/01/19

PageID.2035

Page 9 of 146

2013 WL 6511860

2013 WL 6511860
Only the Westlaw citation is currently available.
United States District Court,
E.D. Michigan,
Southern Division.
Debra GRIFFIN and Joy Gardner, on
Behalf of Themselves and a Class of
Persons Similarly Situated, Plaintiffs,
v.
FLAGSTAR BANCORP, INC.; Rebecca
A. Lucci; Erin England; John Does 1–
10, and; Richard Roes 1–20, Defendants.
No. 2:10–cv–10610.
|
Dec. 12, 2013.
Attorneys and Law Firms
Robert A. Izard, Izard Nobel LLP, West Hartford, CT,
Michael J. Klein, Stull, Stull & Brody, New York, NY,
Stephen F. Wasinger, Stephen F. Wasinger PLC, Royal
Oak, MI, for Plaintiffs.
Jon R. Steiger, Quinn, Emanuel, Los Angeles, CA,
Matthew F. Leitman, Thomas W. Cranmer, Miller
Canfield Paddock & Stone, PLC, Troy, MI, for
Defendants.

OPINION AND ORDER (1) GRANTING
PLAINTIFFS' MOTION FOR FINAL APPROVAL OF
CLASS ACTION SETTLEMENT, CERTIFICATION
OF SETTLEMENT CLASS AND APPROVAL
OF PLAN OF ALLOCATION (ECF NO. 48)
AND (2) GRANTING PLAINTIFFS' MOTION
FOR AWARD OF ATTORNEYS' FEES,
REIMBURSEMENT OF EXPENSES AND CASE
CONTRIBUTION AWARDS (ECF NO. 49)
PAUL D. BORMAN, District Judge.
*1 This matter is before the Court on Plaintiffs'
Motion for Final Approval of Class Action Settlement,
Certification of Settlement Class and Approval of Plan
of Allocation (ECF No. 48) and Plaintiffs' Motion
for Award of Attorneys' Fees, Reimbursements of
Expenses and Case Contribution Awards (ECF No.

49). The Court conducted a Final Fairness Hearing on
December 3, 2013. For the reasons that follow, the Court
GRANTS final approval of the Settlement Agreement
and Settlement Class, approves the Plan of Allocation and
GRANTS the requested award of fees, expenses and case
contribution awards. A separate Order and Judgment is
filed contemporaneously with this Opinion and Order.

INTRODUCTION
In this ERISA class action, the parties have proposed,
and the Court has preliminarily approved, a $3,000,000
cash settlement for a non-opt-out class of all participants
or beneficiaries in the Flagstar Bank 401(k) Plan for
whose individual accounts the Plan purchased and/or held
interests in the Flagstar Stock Fund. The parties now
move for final approval of the Settlement Agreement,
Settlement Class and the Plan of Allocation and also
seek an award of attorneys' fees in the amount of
$900,000, reimbursement of expenses of $62,473.72 and
case contribution awards to the two named Plaintiffs each
in the amount of $5,000.

I. BACKGROUND
This action arises from Debra Griffin and Joy Gardner's
(“Plaintiffs”) claim, on behalf of themselves and a
class of persons similarly situated (the “Participants”
or “Employees”), that their former employer Flagstar
Bancorp, Inc. (“Flagstar”) breached its fiduciary duties
under the Employee Retirement Income Security Act of
1974 (“ERISA”), 29 U.S.C. § 1001, et seq., by failing
to prudently and independently administer the Flagstar
Bank 401(k) Plan (the “Plan”) from December 31, 2006
to May 2, 2013, inclusive (the “Class Period”). (ECF
No. 16, Consolidated Complaint for Breach of Fiduciary
Duty and Violation of ERISA Disclosure Requirements,
(“Compl.”) ¶ 1–4.) 1 Plaintiffs bring this action under §
502(a)(2) and (3) of ERISA, 29 U.S.C. § 1132(a)(2) and
(3). (Id. ¶ 1.) Specifically, Plaintiffs allege that Defendants
violated the duties imposed upon plan fiduciaries under
ERISA section 404, 29 U.S.C. § 1104. (Id.) Plaintiffs
allege that Defendants violated ERISA by continuing
to offer Flagstar stock as an investment option to Plan
participants when it was imprudent to do so because of
Flagstar's precarious financial condition and prospects.
On March 31, 2011, this Court granted Defendants'
motion to dismiss, finding in part that Plaintiffs had not
sufficiently overcome the legal presumption, to which
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the Court concluded Defendants were entitled, that
investment in the stock of their employer corporation
is prudent and in accordance with their fiduciary duties
under ERISA. Griffin v. Flagstar Bancorp, Inc., No. 10–
cv10610, 2011 WL 1261196 (E.D.Mich. March 31, 2011).
In Griffin v. Flagstar Bancorp, Inc., 492 F. App'x 598 (6th
Cir.2012), the Sixth Circuit reversed and remanded the
case, based in part upon intervening circuit precedent,
Pfeil v. State Street Bank and Trust Co., 671 F.3d
585 (6th Cir.2012), which held that the presumption of
prudence is “evidentiary in nature and thus does not
apply at the pleading stage.” 492 F. App'x at 602. The
Sixth Circuit further concluded that Plaintiffs' Complaint
“raised a plausible claim [under the pleading standards of
Twombly and Iqbal ] that a prudent fiduciary would have
discontinued offering Flagstar stock at some point during
the class period.” Id. at 605 (emphasis in original).
*2 Following remand, in October, 2012, the parties
began to discuss engagement of an independent mediator
and agreed upon David Geronemus of JAMS to conduct
mediation. (Pls.' Mot. Final Approval 4.) The parties
exchanged expert reports and mediation submissions and
met with the mediator on January 10, 2013. The parties
were unable to agree among themselves but after further
individual deliberation, each party ultimately accepted
the mediator's independent proposal that Flagstar pay
$3,000,000 to the Plan, to be allocated to Plan Participants
pursuant to a Court approved Plan of Allocation, after
payment of fees and expenses. (Id. at 5.) Flagstar also
obtained an Independent Fiduciary's Report prepared by
Nicholas L. Saakvitne, which found that the settlement
“is reasonable and provides a meaningful recovery
in the aggregate and individually to participants and
beneficiaries taking into account the very substantial
hurdles Plaintiffs would have to overcome to prove
their case and the small likelihood of full recovery by
the Plan....” (ECF No. 42, Supplemental Declaration
of Michael J. Klein in Support of Plaintiffs' Motion
for Preliminary Approval of Settlement, Exhibit D, July
15, 2013 Report of Independent Fiduciary Nicholas L.
Saakvitne 7.)
On July 29, 2013, this Court granted preliminary approval
of the proposed Settlement Agreement, preliminarily
certified a Settlement Class and approved the form
and manner of Notice proposed by the parties. Griffin
v. Flagstar Bancorp, Inc., No. 10–cv–10610, 2013 WL
4779017 (E.D.Mich. July 29, 2013). The Court established
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a date of December 3, 2013 for the Final Fairness Hearing.
No objections to the proposed Settlement Agreement have
been filed with the Court and no objectors appeared
at the Final Fairness Hearing. The parties are presently
before the Court seeking final approval of the Settlement
Agreement, Settlement Class and Plan of Allocation and
requesting an award of attorneys' fees and expenses and
case contribution awards for the two lead Plaintiffs. For
the reasons that follow, the Court GRANTS the motions.

II. ANALYSIS
The Sixth Circuit and courts in this district have
recognized that the law favors the settlement of class
action lawsuits. UAW v. General Motors Corp., 497
F.3d 615, 632 (6th Cir.2007) (noting “the federal
policy favoring settlement of class actions”); IUE–
CWA v. General Motors Corp., 238 F.R.D. 583, 593
(E.D.Mich.2006) (noting “the general federal policy
favoring the settlement of class actions”). “The evaluation
and approval of a class settlement is committed to the
sound discretion of the district court” and the district
court “should approve a class settlement if, following a
hearing, the court determines that the settlement ‘is fair,
reasonable, and adequate.’ ” IUE–CWA, 238 F.R.D. at
593, 594. “In exercising that discretion, the Court may
limit the fairness hearing to whatever is necessary to aid
it in reaching an informed, just and reasoned decision”
and “the settlement or fairness hearing is not to be turned
into a trial or rehearsal for trial on the merits.” Int'l Union
v. Ford Motor Co., No. 05–74730, 2006 WL 1984363, at
*21 (E.D.Mich. July 13, 2006) (internal quotation marks
and citations omitted). “Given that class settlements are
favored, the role of the district court is ‘limited to the
extent necessary to reach a reasoned judgment that the
agreement is not the product of fraud or overreaching
by, or collusion between, the negotiating parties, and that
the settlement taken as a whole, is fair, reasonable and
adequate to all concerned.” IUE–CWA, 238 F.R.D. at
594 (citations omitted); Sheick v. Automotive Component
Carrier, LLC., No. 09–14429, 2010 WL 4136958, at *14
(E.D.Mich. Oct. 18, 2010) (“In assessing a proposed
settlement, the district court judge ‘may not substitute his
or her judgment for that of the litigants and their counsel’
and ‘should approve a class settlement if, following a
hearing, the court determines that the settlement ‘is
fair, reasonable, and adequate.’ ”) (quoting IUE–CWA,
238 F.R.D. at 593) (internal quotation marks omitted).
“Settlement embodies a bargained give and take between
the litigants that is presumptively valid about which the
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Court should not substitute its judgment for that of the
parties.” Ford Motor, 2006 WL 1984363, at *21 (internal
quotation marks and citation omitted).

confident trial counsel may be, they cannot predict with
100% accuracy a jury's favorable verdict, particularly in
complex antitrust litigation.” Id.

A. The Settlement Agreement is Fair, Reasonable and
Adequate
*3 The Sixth Circuit has identified a number of factors
that are relevant in determining whether a settlement is
fair, reasonable and adequate: “(1) the risk of fraud or
collusion; (2) the complexity, expense and likely duration
of the litigation; (3) the amount of discovery engaged in
by the parties; (4) the likelihood of success on the merits;
(5) the opinions of class counsel and class representatives;
(6) the reaction of absent class members; and (7) the
public interest.” UAW, 497 F.3d at 631. “The Court may
choose to consider only those factors that are relevant to
the settlement at hand and may weigh particular factors
according to the demands of the case.” Ford Motor, 2006
WL 1984363, at *22. Consideration of the relevant factors
here favors final approval of the settlement agreement.

3. The absence of formal discovery does not disfavor
settlement.
“[T]he absence of formal discovery is not an obstacle
[to settlement approval] so long as the parties and the
Court have adequate information in order to evaluate the
relative position of the parties.” Newby v. Enron Corp., 394
F.3d 296, 306 (5th Cir.2004). See also In re Global Crossing
Sec. & ERISA Litig., 225 F.R.D. 436, 458 (S.D.N.Y.2004)
(“Formal discovery is not a prerequisite; the question
is whether the parties had adequate information about
their claims.”); Sheick, 2010 WL 4136958, at * 19 n. 3
(noting that “courts do not require formal discovery so
long as the parties have adequate information in order to
evaluate the relative positions”) (quoting Newby, 394 F.3d
at 306 (“Formal discovery [is not] a necessary ticket to the
bargaining table”)).

1. There is no risk of fraud or collusion.
“Courts respect the integrity of counsel and presume the
absence of fraud or collusion in negotiating the settlement,
unless evidence to the contrary is offered.” Ford Motor,
2006 WL 1984363, at *26. There is no evidence of any
collusion in this case. Both the mediator's proposal, which
neither party initially was prepared to accept, and the
independent fiduciary's opinion, are strong evidence that
the negotiations were vigorous, were conducted at arm's
length and were without any fraud or collusion.

2. The complexity, expense and likely duration of the
litigation favor settlement.
Settlements should represent “a compromise which has
been reached after the risks, expense and delay of further
litigation have been assessed.” Williams v. Vukovich, 720
F.2d 909, 922 (6th Cir.1983). Conducting merits and
expert discovery in this ERISA action would be time
consuming and costly and would be followed by expensive
and burdensome dispositive motions, trial and appeals.
Settlement provides a certain and immediate benefit to the
class members and outweighs the risk and cost of a trial on
the merits. “[T]he prospect of a trial necessarily involves
the risk that Plaintiffs would obtain little or no recovery.”
In Re Cardizem CD Antitrust Litig., 218 F.R.D. 508, 523
(E.D.Mich.2003). “Experience proves that, no matter how

*4 In this public information case, prior to filing their
claims, Class Counsel extensively investigated the publicly
available information and investigated the facts, including
review and analysis of Plan-related documentation, review
of Flagstar's SEC disclosures, analysis of Flagstar's
publicly available financial statements, and interviews of
Plan participants. (ECF No. 50, Joint Declaration in
Support of Motions for Final Approval and Award of
Fees and Expenses, ¶ 9.) Class Counsel also responded to
a motion to dismiss and successfully appealed this Court's
dismissal of Plaintiffs' claims. (Id. ¶ 6.) Additionally,
in anticipation of mediation, Flagstar produced and
Plaintiffs reviewed detailed Plan records sufficient to
calculate hypothetical damages for the class period. (Id.
¶¶ 16–19.) The absence of formal discovery in this case in
no way undermines the integrity of the settlement given
the extensive investigation that has occurred as a result
of proceedings thus far which demonstrates that counsel
have a full understanding of the strengths and weaknesses
of their case.

4. Balancing the likelihood of success on the merits
against the amount and form of relief achieved through
settlement favors final approval.
In determining whether the relief offered in a settlement
outweighs the plaintiffs' chances of ultimate success on
the merits, the Court “recognizes the uncertainties of law
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and fact in any particular case and the concomitant risks
and costs inherent in taking any litigation to completion.”
IUE–CWE, 238 F.R.D. at 594. The Court “is not to
decide whether one side is right or even whether one side
has a better of these arguments.... The question rather
is whether the parties are using settlement to resolve a
legitimate legal and factual dispute.” UAW, 497 F.3d at
632.

this case have extensive experience in handling complex
ERISA claims, and other complex class action litigation.
See ECF No. 40–4, Joint Declaration of Robert A. Izard
and Michael J. Klein in Support of Plaintiffs' Motion for
Preliminary Approval of Class Settlement. Class counsel's
recommendation of this settlement is entitled to significant
weight. This factor favors final approval.

Plaintiffs recognize that substantial hurdles remain to
obtaining a damage award in this complex ERISA case.
While the Sixth Circuit found that the Complaint stated
a plausible claim for imprudence, the Sixth Circuit also
suggested that the period of imprudence was likely to
be determined to be something less than the entire class
period. 492 F. App'x at 605 (noting the plausibility of a
claim that “a prudent fiduciary would have discontinued
offering Flagstar stock at some point during the class
period”) (emphasis added). Plaintiffs submit that they
might well have a difficult time proving damages for
the full duration of the class period-pinpointing when
the fund became “imprudent” will be difficult for them,
particularly given the fact that it did not become known
to the market until December, 2008, that the only bidder
responding to Flagstar's efforts to raise new capital would
be a distressed debt investor. (ECF No. 48, Pls.' Mot. Final
Approval 14 n. 11.) Plaintiffs' own calculations disclosed
that the range of damages depending on the proven “date
of imprudence” was $17.8 million (December 2006) to $3.5
million (December 2008) to $1.8 million (December 2009).
Thus, the $3 million settlement represents 85% of what
Plaintiffs would have been awarded had they been able
to establish at trial what they describe as the “more likely
scenario of success on the merits.” Also, of course, the
costs of going through a full blown trial must be added
to the balance. Moreover, as the Independent Fiduciary
recognized in his report, while the Sixth Circuit has
concluded that the presumption of prudence is not to be
applied at the pleadings stage, the presumption arguably
remains available at trial. (ECF No. 42–1, Report of
Independent Fiduciary at 7, ¶ 1.) This factor favors final
approval of the settlement agreement.

6. Objections by absent class members.
There have been no objections from any of the class
members and no objectors appeared at the Final Fairness
Hearing. Such unanimous approval is entitled to great
weight and favors final approval, particularly where the
Notice is known to have been mailed to each of the class
members. Of the 2,952 Notices that were sent, 260 were
returned and 7 had forwarding addresses. Through the
use of a database that facilitates locating new addresses
of people who have moved, of the 253 that had not
been delivered the first time around, 230 were sent to
new addresses. (ECF No. 50–2, Affidavit of Christina
PetersStasiewicz ¶¶ 6–10.) Accordingly, Notice is known
to have been successfully mailed to 99% of the Settlement
Class.

5. The recommendations of experienced counsel favor
final approval.
*5 Class Counsel's judgment that settlement is in the best
interests of the class “is entitled to significant weight, and
supports the fairness of the class settlement.” Sheick, 2010
WL 4136958, at * 18 (citation omitted). Class counsel in

7. Public policy favors final approval.
“[T]here is a strong public interest in encouraging
settlement of complex litigation and class action suits
because they are ‘notoriously difficult and unpredictable’
and settlement conserves judicial resources.” In re
Cardizem, 218 F.R.D. at 530. There do not appear to the
Court to be any countervailing public interests that would
suggest that the Court should disapprove the settlement
agreement and significantly no one has come forward to
suggest one to the Court. This factor weighs in favor of
final approval.

B. Certification of the Settlement Class is Appropriate
Certification of a class must satisfy the requirements
of Federal Rule of Civil Procedure 23(a) and one of
the subsections of Federal Rule of Civil Procedure
23(b). Ford Motor, 2006 WL 1984363, at * 18 (citing
Sprague v. General Motors Corp., 133 F.3d 388, 397 (6th
Cir.1998)). This is a “non-opt-out” settlement, meaning
class members do not have the opportunity to opt out but
will be bound by the releases contained in the settlement
agreement. This is common in this type of ERISA case.
See McCluskey v. Trustees of Red Dot Corp. Employee
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Stock Ownership Plan and Trust, 268 F.R.D. 670, 677
(W.D.Wash.2010) (Because “adjudications with respect to
any individual member of the class would, as a practical
matter, alter the interests of other members of the class ....
classes in ERISA actions are typically certified under
Rule 23(b) (1) and/or (b)(2) as mandatory, non-opt-out
classes.”) (collecting cases).

“If there is a strong similarity of legal theories, the
requirement [of typicality] is met, even if there are factual
distinctions among named and absent class members.”
Ford Motor, 2006 WL 1984363, at * 19. Plaintiffs allege
that all Class Members suffered the same type of injury
from the Defendants' breaches of their fiduciary duties.
The typicality requirement is met.

1. The class satisfies the requirements of Rule 23(a).
*6 Federal Rule of Civil Procedure 23(a) provides that
class members may represent a class if the following
prerequisites are satisfied:

d. Plaintiffs are adequate class representatives.
“The two criteria for determining whether class
representatives are adequate are ‘(1) the representatives
must have common interests with unnamed members of
the class, and (2) it must appear that the representatives
will vigorously prosecute the interests of the class through
qualified counsel.’ ” Ford Motor, 2006 WL 1984363, at *
19 (quoting Senter v. General Motors Corp., 532 F.2d 511,
525 (6th Cir.1976)). These requirements are satisfied here
as the claims and interests of the Plaintiffs are the same
as those of the absent class members and the vigorous
prosecution of the action has already been established
by class counsel's conduct in the case to date, both in
negotiating the Settlement Agreement and in defending
against, and successfully appealing an adverse decision on,
Defendants' motion to dismiss.

(1) the class is so numerous that joinder of all members
is impracticable;
(2) there are questions of law or fact common to the
class;
(3) the claims or defenses of the representative parties
are typical of the claims or defenses of the class;
(4) the representative parties will fairly and adequately
protect the interests of the class.
Fed.R.Civ.P. 23(a). These four prerequisites are met here:

a. The class is sufficiently numerous.
Notice was mailed to 2,952 Settlement Class Members.
(ECF No. 50–1, Joint Decl. Ex. 1, Oct. 2, 2013 Affidavit
of Christina PetersStasiewicz ¶ 8.) The numerosity
requirement is satisfied here. See Ford Motor, 2006 WL
1984363, at *19 (citing Bittinger v. Tecumseh Prods. Co.,
123 F.3d 877, 884 n. 1 (6th Cir.1997) (finding objection
based on numerosity frivolous where class consisted of
1,100 members)).

c. Common questions of law or fact exist.
“The requirement of commonality requires only a
common question of law or fact.” Ford Motor, 2006 WL
1984363, at *19 (citing Bittinger, 123 F.3d at 884). Here
there are several common issues of law and fact such as
whether Defendants owed a duty to the Plan participants
and whether Defendants breached their fiduciary duties
by continuing to offer investment in Flagstar stock. The
commonality requirement is met.

c. Plaintiffs' claims are typical of the class.

2. Rule 23(b)(1)'s requirements are satisfied.
“In light of the derivative nature of ERISA § 502(a)(2)
claims, breach of fiduciary duty claims brought under §
502(a)(2) are paradigmatic examples of claims appropriate
for certification as a Rule 23(b)(1) class, as numerous
courts have held.” In re Schering Plough Corp. ERISA
Litig., 589 F.3d 585, 604 (3d Cir.2009) (citing cases).
“Given that [this] is an ERISA § 502(a)(2) claim brought
on behalf of the Plan and alleging breaches of fiduciary
duty on the part of defendants that will, if true, be the
same with respect to every class member, Rule 23(b)(1)
(B) is clearly satisfied.” Id. at 604–05. Certification of the
settlement class satisfies the requirements of Rule 23(b)(1).

C. The Proposed Plan of Allocation Warrants Approval
*7 “Approval of a plan of allocation of a settlement
fund in a class action is governed by the same standards
of review applicable to approval of the settlement as a
whole; the distribution plan must be fair, reasonable and
adequate.” In re Ikon Office Solutions Sec. Litig., 194
F.R.D. 166, 184 (E.D.Pa.2000)). See also In re Cardizem,
218 F.R.D. at 531 (approving a plan as fair and reasonable
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that adopted a pro rata method for calculating each class
member's share of the settlement fund).
The proposed Plan of Allocation awards damages on a pro
rata basis, calculating relative loss based upon calculation
of each settlement class member's “net stock fund loss,”
calculated as follow: (1) the value of the participant's Plan
account interest in the Fund at the beginning of the Class
Period plus (2) the amount invested in the Fund during
the Class Period minus (3) the amount withdrawn from
the Fund during the Class Period minus (4) the value of
Fund holdings in the participant's Plan account at the
end of the class period. (ECF No. 48, Pls.' Mot. Final
Approval 23; ECF 40–1, Flagstar Settlement Agreement,
Ex. C, Plan of Allocation.) The net stock fund losses of all
participants are totaled to yield the loss of the participants
as a whole. The pro rata share of each participant is
then calculated by dividing each participant's net stock
fund loss by the Plan's total stock fund loss and then
multiplying that percentage by the Settlement Amount
net of the disbursements approved by the Court. (Plan
of Allocation Section IIA.) Thus, each class member will
receive a share of the net proceeds that reflects the decline
in value of Fund shares that he or she held/purchased/
sold during the class period in comparison to the decline
experienced by other class members and the distribution
is through the Plan so that class members realize the
tax advantage of their investment in the Plan. Any Plan
participant whose initial net stock fund distribution is
less than ten dollars ($10) shall be excluded from further
calculation and shall recover zero. (Plan of Allocation
Section IIB.)
This Plan of Allocation is similar to plans used and
approved in many ERISA company stock fund cases. See,
e.g. In re Delphi Corp. Sec. Litig., 248 F.R.D. 483, 491–93
(E.D.Mich.2008). Finally, the Plan of Allocation excludes
those employees of Flagstar who held the position of
Executive Vice President or above on the notion that these
higher ranked employees were in a far better position to
have protected the Fund and their own investments.

D. The Court Approves the Request for Attorneys' Fees,
Expenses and Case Contribution Awards
An award of attorneys' fees in common fund cases need
only be “reasonable under the circumstances.” Rawlings
v. Prudential–Bache Properties, Inc., 9 F.3d 513, 516
(6th Cir.1993). The Court must consider and discuss
the relevant factors that determine reasonableness, which
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include: “ ‘(1) the value of the benefit rendered to the
plaintiff class; (2) the value of the services on an hourly
basis; (3) whether the services were undertaken on a
contingent fee basis; (4) society's stake in rewarding
attorneys who produce such benefits in order to maintain
an incentive to others; (5) the complexity of the litigation;
and (6) the professional skill and standing of counsel
involved on both sides.’ ” Moulton v. United States Steel
Corp., 581 F.3d 344, 352 (6th Cir.2009) (holding that a
district court's award of attorneys' fees in a common fund
case need only be reasonable under the circumstances
but remanding for an on-the-record discussion of these
factors) (quoting Bowling v. Pfizer, Inc., 102 F.3d 777, 780
(6th Cir.1996)).
*8 The Sixth Circuit permits calculation of attorneys' fees
under either the lodestar method (multiplying the number
of hours spent on the litigation by certain attorneys by
their hourly rate) or the percentage of the fund method
(counsel receive a set percentage of the total settlement
fund). In weighing the benefits and shortcomings of
each method, the Sixth Circuit in Rawlings concluded:
“For these reasons, it is necessary that district courts
be permitted to select the more appropriate method
for calculating attorney's fees in light of the unique
characteristics of class actions in general, and of the
unique circumstances of the actual cases before them.”
9 F.3d at 516. The Sixth Circuit has observed that
“[t]he percentage of the fund method has a number of
advantages; it is easy to calculate; it establishes reasonable
expectations on the part of plaintiffs' attorneys as to their
expected recovery; and it encourages early settlement,
which avoids protracted litigation.” Rawlings, 9 F.3d at
516.
Plaintiffs employ the percentage of the fund method and
request an award of $900,000 in attorneys' fees which
represents 30% of the $3,000,000 settlement fund. This
requested fee is consistent with standard fee awards as a
percentage of the fund in ERISA actions which typically
award between 30% and 33% on a percentage of the fund
fee calculation. See In re Marsh ERISA Litig., 265 F.R.D.
128, 149 (S.D.N.Y.2010) (“Courts have also awarded
percentage fees of one-third or higher in ERISA company
stock cases in appropriate circumstances, and especially
when, as here, the fund is not a “mega” recovery.”). Cross
checking this amount using the lodestar method in this
case also demonstrates that the fee request falls within
the range of reasonableness. Counsel spent nearly 1,500
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hours prosecuting this case and their combined lodestar
is approximately $1,042,188.90. (ECF No. 50, Joint Decl.
¶¶ 43–58.) The requested percentage of the fund award
thus represents a more than reasonable multiplier of
the lodestar (0.864), actually resulting in a discount of
Counsel's normal fees. See In re Marsh, 265 F.R.D. at
149 (recognizing numerous ERISA cases awarded fees
yielding multipliers well above 1%).
Evaluating the Moulton factors in this case favors
approval of the fee request. The $3 million settlement
appears to be an excellent result given the uncertainties
of the Plaintiffs' chances of ultimately prevailing on the
issue of liability in this very uncertain area of ERISA
and also given the challenges they face in establishing the
operative date of imprudence. The case was taken on a
contingent fee basis, a significant risk for counsel who
would be standing with nothing to show for their efforts
had this Court's dismissal been upheld on appeal. The
complexity of this ERISA litigation cannot be questioned,
nor can the skill and expertise of counsel who are known
nationally for their successful representation of ERISA
clients in class action matters. (ECF No. 50, Joint Decl.
¶¶ 39–41.)
*9 Plaintiffs also seek reimbursement of expenses in
the amount of $62,473.72. These expense amounts are
documented by firm and by category of expense in the
Joint Declaration and appear reasonable. (ECF No. 50,
Joint Decl. ¶¶ 48, 56, 58.)
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Finally, Plaintiffs seek “case contribution” awards for the
named Plaintiffs in the amount of $5,000 each for their
significant time and effort spent prosecuting this action
over the course of three and a half years. Such awards
have been approved by the Sixth Circuit. See Hadix v.
Johnson, 322 F.3d 895, 897 (6th Cir.2003) (“Incentive
awards are typically awards to class representatives for
their often extensive involvement with a lawsuit .”) The
$5,000 payments to the two class representatives in this
case seems reasonable given their involvement in assisting
in collecting documents from Flagstar and providing
information to class counsel to assist in the preparation
and litigation of the case.

III. CONCLUSION
For the foregoing reasons, and as set forth in the
accompanying Order and Judgment filed herewith this
day, the Court (1) GRANTS final approval of the
Settlement Agreement as fair, reasonable and adequate,
(2) GRANTS final certification of the Settlement Class,
(3) GRANTS final approval of the Plan of Allocation,
(4) AWARDS Plaintiffs $900,000 in attorneys' fees
and $62,473.72 in expenses, and (5) APPROVES case
contribution awards of $5,000 for each of the two named
Plaintiffs.

IT IS SO ORDERED.
All Citations
Not Reported in F.Supp.2d, 2013 WL 6511860

Footnotes

1

Debra Griffin and Joy Gardner initiated independent putative class actions that were later consolidated. (ECF No. 15,
Stipulated Order Granting Plaintiffs Leave to File Consolidated Amended Complaint.)

End of Document
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2005 WL 2757792
United States District Court,
S.D. New York.
Harold HICKS, et al., Plaintiffs,
v.
Morgan STANLEY, et al., Defendants.
No. 01 Civ. 10071(RJH).
|
Oct. 24, 2005.

MEMORANDUM OPINION AND ORDER
HOLWELL, J.
*1 Plaintiffs petition for court approval of a settlement
and plan of allocation, as well as an award of attorneys'
fees and expenses in this securities class action brought on
behalf of investors in Morgan Stanley Dean Witter Prime
Income Trust (the “Trust”). The Settlement and Plan of
Allocation are approved, and attorneys' fees and costs are
awarded.

I. Background
Plaintiffs allege that between November 1, 1998 and April
26, 2001 (the “Class Period”), defendants disseminated
a series of materially false and misleading Prospectuses/
Registration Statements (“Prospectuses”) and annual
reports regarding the net asset value (“NAV”) of the
Trust. The Trust is a closed-end investment company that
invests in floating-rate secured loans made to corporations
and business entities. The NAV per share is the price
at which shares are bought and sold by the public. The
method by which NAV is to be computed is set forth in
applicable SEC rules, including Rule 2a-4, promulgated
pursuant to § 2(a)(41) of the Investment Company Act of
1940 (15 U.S.C. § 80a-1 et seq ). See Automatic Catering,
Inc. v. First Multifund for Daily Income Inc., 1981 WL
1664, at *7 (S.D .N.Y.1981). Rule 2a-4 provides that the
Trust compute the NAV of such loans based on market
quotations when such quotations are “readily available,”
and based upon a “fair value” computation where market
quotations are not “readily available.” Where the “fair
value” method is used, the SEC's rules require that the
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“fair value” of a loan must reflect what would be received
on its current sale.
Issues raised by this case include whether market
quotations were “readily available” during the class
period, in which case such prices should have been used
by the Trust, or whether the Trust was correct in using
“fair value” prices. In addition, if the “fair value” method
was the appropriate method by which to value these
loans, then the issue raised is whether the defendants
complied with SEC rules mandating how fair value must
be calculated. The alleged failure to follow applicable SEC
rules regarding valuation of Trust assets would have the
effect of artificially inflating the NAV of the Trust, causing
class members to pay higher prices than they would have
paid had the assets of the Trust been valued properly.
The Trust phased in its change in pricing methodology
(from “fair value” to market pricing), allegedly to prevent
class members from realizing the full impact upon NAV
that would occur if defendants had used proper valuation
methods.
As a result of such events, two class actions were filed
against the Trust, Morgan Stanley & Co., Morgan Stanley
Dean Witter Advisors Inc., and several trustees, executive
officers and/or portfolio managers of the Trust alleging
violations of federal securities laws.
By an order of January 30, 2002, the Court (the
Hon. Harold Baer, Jr., United States District Judge)
consolidated the actions pursuant to the provisions of the
Private Litigation Reform Act of 1995 (the “PSLRA”).
The Consolidated Amended Class Action Complaint,
filed on March 14, 2002, alleges violations of Sections 11
and 12(a)(2) of the Securities Act of 1933 (the “Securities
Act”) and a breach of fiduciary duty under state law, on
behalf of all persons who purchased or otherwise acquired
shares of the Trust between November 1, 1998 and April
26, 2001.
*2 The defendants' motion to dismiss the Securities Act
claims was denied on November 13, 2002. On December 1,
2002, the Court issued an order dismissing with prejudice
Lead Plaintiffs' claims regarding state law breach of
fiduciary duty.
On March 31, 2003, the Court issued a written order
formally appointing Nita Bradshaw and Lawrence
Nicholson as Lead Plaintiffs (together “Lead Plaintiffs”)
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and approving their selection of Goodkind Labaton
Rudoff & Sucharow LLP (“Goodkind Labaton”) and a
predecessor-in-interest of Lerach Coughlin Stoia Geller
Rudman & Bobbins LLP (“Lerach Coughlin”) as CoLead Counsel.
On July 16, 2003, the Court issued an Opinion and Order
granting the motion for class certification, appointing
Nicholson to serve as class representative and appointing
Goodkind Labaton and Lerach Coughlin to serve as class
counsel. On October 14, 2003, pursuant to an order by
Judge Baer, a Notice of Pendency of this action was mailed
to all members of the class who could be identified through
reasonable effort. A Summary Notice of Pendency of this
action was published in The New York Times on October
23, 2003.
On April 19, 2004, following a status conference held on
April 12, 2004, this Court issued an order on consent
dismissing Lead Plaintiffs' claims under Section 12(a)(2)
of the Securities Act with prejudice and without costs,
and also issued a pretrial scheduling order, superseding
certain scheduling orders previously issued by Judge
Baer, and setting a deadline for the completion of
expert discovery and a briefing schedule for motions for
summary judgment.
Discovery consisted of review and analysis of over 100,000
pages of documents produced by defendants and third
parties, review and analysis of electronic files contained
on more than a dozen compact disks, review and analysis
of prospectuses and other documents filed by the Trust
with the SEC, consultations throughout the pendency of
the litigation with liability and damages experts retained
by Lead Plaintiffs, depositions of ten Morgan Stanley
witnesses, including the portfolio managers and certain
trustees of the Trust, and inclusion in the record of
depositions of third-party witnesses who had testified
in an unrelated securities class action with similar
allegations.
In January 2004, after fact discovery was completed
and expert reports were submitted, the parties agreed
to participate in non-binding mediation before the Hon.
Daniel Weinstein, retired Judge of the Superior Court of
California, under the auspices of Judicial Arbitration and
Mediation Services, Inc. (“JAMS”). In accordance with
Judge Weinstein's procedures, plaintiffs and defendants
exchanged comprehensive mediation statements, and
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the parties submitted a two-volume joint appendix of
exhibits. The mediation was held on March 10 and
11, 2004, at JAMS's New York offices. Lead Plaintiffs
and defendants each made presentations to Judge
Weinstein in the presence of all parties and counsel for
defendants' insurance carriers, and proceeded to engage
in negotiations. Although the parties negotiated in good
faith, no agreement was reached at that time.
*3 Following the mediation, the parties engaged in
continued negotiations with the assistance of Judge
Weinstein. Several demands, offers, and counter-offers
were communicated. On June 21, 2004, the parties reached
an oral agreement-in-principle to settle the action. The
parties then negotiated a letter agreement to memorialize
the agreement-in-principle, which was signed on June 29,
2004. On June 30, 2004, the parties advised the Court that
they had reached an agreement-in-principle and would
submit a Stipulation of Settlement to the Court for
approval. On October 19, 2004, this Court received the
Stipulation of Settlement.

Settlement Terms
The Stipulation of Settlement provides for a gross
payment of $10,000,000 in cash (the “Settlement Fund”).
In addition to paying claims to class members, the
Settlement Fund will be used to pay taxes, administrative
costs of the class action, including the costs of providing
notice, and attorneys' fees and expenses. The resulting
Net Settlement Fund will then be distributed to claimants
according to the Plan of Allocation.
In addition to the financial provisions, the settlement
also contains a release and waiver, barring participating
class members from bringing any future claims, known or
unknown, against any defendant in the action, for matters
relating to the settlement, except such actions as may be
necessary to enforce the terms of the settlement or the final
judgment. This release specifically includes a waiver by the
parties of the provisions of Section 152 of the Civil Code
of the State of California and similar provisions available
in other jurisdictions, which provide that a general release
does not release unknown claims.
Plaintiffs moved for preliminary approval of the
settlement on November 15, 2004. On December 9,
2004, following a hearing, this Court issued an Order
Preliminarily Approving Proposed Settlement, Directing
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the Issuance of Notice to the Class, and Setting a Fairness
Hearing (the “Preliminary Approval Order”).

Notice to the Class
In the Preliminary Approval Order of December 9, 2004,
the Court preliminarily approved the settlement on the
terms set forth in the Stipulation, scheduled a hearing for
May 26, 2005 to determine whether the settlement and
plan of allocation were fair, reasonable, and adequate,
whether a final judgment should be entered, and whether
an application by co-Lead Counsel for attorneys' fees and
reimbursement of expenses should be granted.
The Court approved the form and substance of the
Notice of Proposed Settlement of Class Action and
Fairness Hearing (the “Notice”), which was mailed to
approximately 100,000 class members; the Summary
Notice of Proposed Settlement of Class Action and
Fairness Hearing (the “Summary Notice”), which was
published in The New York Times on March 31, 2005, and
on a widely-circulated national wire service; the Special
Notice to Class Members Who Previously Requested to
be Excluded from the Class and Form of Request for
Revocation of Exclusion (the “Special Notice”); and the
Claim Information Form.
*4 The Notice, sent pursuant to Fed.R.Civ.P. 23(e)(1)
(B), provided descriptions of the action and the proposed
settlement, detailed the circumstances of the settlement,
and outlined the plan of allocation. In addition, the Notice
furnished instructions for class members regarding the
submission of claims, objections to the settlement, and
attendance at the fairness hearing. The Notice further
provides that Co-Lead Counsel will apply for attorneys'
fees not to exceed thirty-three and one-third percent
(33.3%) of the Settlement Fund, and reimbursement of
expenses, exclusive of notice and administration costs, of
no greater than $500,000, and provides that class members
have the opportunity to contest counsels' request for
attorneys' fees and reimbursement of expenses, in addition
to contesting the terms of the settlement.

The Reaction of the Class to the Notice of Proposed
Settlement
The overall response of the class to the settlement has been
positive. In response to the original Notice of Pendency,
123 investors opted out of the class out of approximately
100,000 potential class members. The Special Notice
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gave such opt-outs an opportunity to rejoin the class,
and, as a result, 19 of the 123 opt-outs elected to
rejoin the class and reinstate their right to participate
in the settlement. Furthermore, as of May 18, 2005,
over 50,000 class members have submitted signed Claim
Information Forms. The high level of participation in the
proposed settlement and the speedy submission of Claim
Information Forms signify a high level of approval by
class members of the settlement.
In addition, as of May 5, 2005, the deadline for
filing objections to the settlement, plan of allocation,
or application for attorneys' fees and expenses, only
three persons, Rudolph Wishner, Cecelia Villarreal, and
Lawrence Smith, have objected to the settlement. For the
reasons stated below, the Court overrules the individual
objections and concludes that the settlement amount is
fair and reasonable.

The Fairness Hearing
On May 26, 2005, the Court held a fairness hearing.
Counsel spoke in favor of the settlement and no member
of the class or shareholder attended and spoke against
the settlement. Co-Lead Counsel addressed the Court
in support of their applications for attorneys' fees and
expenses as well.

II. Discussion
Rule 23(e) of the Federal Rules of Civil Procedure
requires court approval of any settlement of a certified
class action. While public policy favors the settlement
of class actions, In re Interpublic Securities Litigation,
2004 WL 2397190, at *7 (S.D.N.Y.), the district court
must nevertheless “carefully scrutinize the settlement to
ensure its fairness, adequacy and reasonableness, and
that it was not a product of collusion.” D'Amato v.
Deutsche Bank, 236 F.3d 78, 85 (2d Cir.2001) (citation
omitted). This determination is a matter addressed to
the Court's discretion. See Joel A. v. Giuliani, 218 F.3d
132, 139 (2d Cir.2000) (great weight accorded to trial
judge's views of fairness of settlement). In determining
the settlement's fairness, the court must “eschew any
rubber stamp approval” yet simultaneously “stop short
of the detailed and thorough investigation that it would
undertake if it were actually trying the case.” City of
Detroit v. Grinnell Corp., 495 F.2d 448, 462 (2d Cir.1974)
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(abrogated on different grounds by Goldberger v. Integrated
Reserves, Inc., 204 F.3d 43 (2d Cir.2000)). See also In re
Interpublic Securities, 2004 WL 2397190, at *6-7.
*5 A district court must review both the procedural and
substantive fairness of a proposed settlement. D'Amato,
236 F.3d at 85; Wal-Mart Stores, Inc. v. Visa U.S.A.
Inc., 396 F.3d 96, 116 (2d Cir.2005). Procedural fairness
is established by examining the negotiating process “to
ensure that the settlement resulted from arm's-length
negotiations and that plaintiffs' counsel have possessed the
experience and ability necessary to effective representation
of the class's interests.” D'Amato 236 F.3d at 85 (citation
omitted). “The experience of counsel, the vigor with which
the case was prosecuted, and the coercion or collusion that
may have marred the negotiations themselves” shed light
on the fairness of the negotiating process. Malchman v.
Davis, 706 F.2d 426, 433 (2d Cir.1983) (citation omitted).
The standards governing the substantive fairness of a
settlement in this Circuit are the well-established “Grinnell
factors,” including:
(1) the complexity, expense and likely
duration of the litigation, (2) the
reaction of the class to the settlement,
(3) the stage of the proceedings and
the amount of discovery completed,
(4) the risks of establishing liability,
(5) the risks of establishing damages,
(6) the risks of maintaining the class
action through the trial, (7) the ability
of the defendants to withstand a
greater judgment, (8) the range of
reasonableness of the settlement fund
in light of the best possible recovery,
[and] (9) the range of reasonableness
of the settlement fund to a possible
recovery in light of all the attendant
risks of litigation.

D'Amato, 236 F.3d at 86 (originally enumerated in City of
Detroit v. Grinnell Corp., 495 F.2d 448, 463 (2d Cir.1974)).
To find the settlement fair, the Court need not find
that every factor weighs in favor of the settlement; the
court “considers[s] the totality of these factors in light
of the particular circumstances.” In re Global Crossing
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Sec. & ERISA Litig., 225 F.R.D. 436, 456 (S.D.N.Y.2004)
(citation omitted).
The record amply supports the procedural fairness of the
settlement in this case. In January 2004, after plaintiffs
completed document and deposition discovery, and the
parties' expert witnesses submitted their reports, the
parties agreed to participate in non-binding mediation
before the Honorable Daniel Weinstein, a retired
California judge and JAMS neutral. The participation
of a respected and neutral mediator “gives [the court]
confidence that [the negotiations] were conducted in an
arms-length, non-collusive manner. In re AMF Bowling
Sec. Litig., 334 F.Supp.2d 462, 465 (S . D.N.Y.2004);
see also In re WorldCom, Inc. ERISA Litig., 2004 WL
2338151, at *6 (S.D.N.Y.2004). Counsel attended two
days of mediation on March 10 and 11, 2004. Although
offers and counter-offers were made, negotiations at that
time broke down and mediation was unsuccessful. A
breakdown in settlement negotiations can tend to display
the negotiation's arms-length and non-collusive nature.
Denney v. Jenkens & Gilchrist, 2005 WL 388562, at *14 (S .
D.N.Y.2005). In June 2004, six months after the parties
first agreed to discuss settlement, the parties reached
an agreement-in-principle. Able and experienced counsel
in class action and securities litigation represented both
sides in reaching this settlement and further supports its
fairness to the class. Wal-Mart, 396 F.3d at 116 (citing
Manual for Complex Litigation, Third, § 30.42 (1995)) (“A
‘presumption of fairness, adequacy, and reasonableness
may attach to a class settlement reached in arm's length
negotiations between experienced, capable counsel after
meaningful discovery.” ’).
*6 Based on a review of the relevant Grinnel factors, the
Court also concludes that the substantive terms of the
settlement are fair, adequate, and reasonable.
The complexity, expense, and duration of continued
litigation likely would be considerable. Securities class
actions are often “difficult and ... uncertain.” In
re Sumitomo Copper Litig., 189 F.R.D. 274, 281
(S.D.N.Y.1999) (citation omitted), and this case is no
exception. The issues presented in the litigation, such
as determining the correct value for senior bonds and
whether or when market quotations for such bonds
reliably indicated the correct value, are complex and
highly disputed. Further litigation would necessarily
involve further costs; justice may be best served with a
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fair settlement today as opposed to an uncertain future
settlement or trial of the action.
The reaction of the class to the settlement strongly
supports approval. Out of the approximately 100,000
members and potential members of the class, only 123
initially opted-out, of whom 19 rejoined the class after
announcement of the preliminary settlement. Only three
persons have objected to the settlement. The objectors,
Mr. Wishner, Ms. Villarreal, and Mr. Smith, object to
the amount of the settlement, arguing that it is too low.
However, there are obstacles that the plaintiffs would
face in continued litigation with defendants, and it is
uncertain whether they could overcome these obstacles
to prove both liability and damages. The settlement
amount represents a fair payment to plaintiff class due
to the risk that protracted litigation may be fruitless.
Objector Wishner's request to allow class members to
sue Morgan Stanley individually, seemingly a request to
allow another opt-out period after the settlement has
been proposed, is denied. It is not feasible for individual
litigants to sue Morgan Stanley directly because few
investors have suffered losses great enough to make it
worthwhile for them to individually expend resources in a
suit. Consequently, an additional opt-out opportunity is
not appropriate under Fed.R.Civ .P. 23(e)(3).
Fairness is also indicated by the fact that the settlement
was reached after thorough discovery, including
substantial document review and the depositions of ten
Morgan Stanley witnesses. Therefore, plaintiffs were able
to make an informed judgment as to the likelihood of
success at trial when entering into this settlement.
That judgment necessarily reflected the risk that plaintiffs
would not prevail in establishing liability at trial. While
counsel believed their claims had merit, defendants
interposed substantial defenses. For example, defendants
contended that market quotations for each of the several
hundred loans in the Trust's portfolio were neither
“reliable” nor “readily available” throughout the class
period, and, therefore, that a “fair value” analysis was
appropriate. Resolution of these issues will turn on a
“battle of the experts” as to proper methods of valuation
over an extended period of time and creates a significant
obstacle to plaintiffs in establishing liability. In re Global
Crossing, 225 F.R.D. at 459; In re Interpublic Securities,
2004 WL 2397190 at *7.
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*7 In addition, plaintiffs face substantial risks in
establishing the extent of any damages at trial. Plaintiffs'
expert aggressively calculates damages of $265.8 million
based on the total decline in the Trust's NAV. However,
defendants' experts point out that this calculation fails
to account for declines in NAV attributable to external
market conditions, including increasing default and
bankruptcy rates and widening spreads. Taking these
adverse factors into account would, in their opinion,
reduce recoverable damages to a maximum of $40.9
million assuming that liability had been established on
every day of the class period. Which expert would
be believed by a jury-and to what extent-is highly
unpredictable. It is reasonable to conclude, however, that
a jury would give substantial weight to the effect of
independent market developments that would negatively
impact the Trust's NAV. Under these circumstances
a settlement of $10 million (24.4% of Defendants'
estimate and 3.8% of Plaintiffs' estimate) is within the
range of reasonableness for post-PSLRA securities class
action settlements. See Laura E. Simmons & Ellen M.
Ryan, Post-Reform Act Securities Lawsuits: Settlements
Reported through December 2003, at 5 (attached as Exhibit
F to the Affidavit of David J. Goldsmith (“Goldsmith
Aff.”) dated May 18, 2005 and also available at http://
www.businessforum.com/Cornerstone_01.html).

The Plan of Allocation of the Net Settlement Fund
In approving an allocation plan, the Court must ensure
that the distribution of funds is fair and reasonable.
In re Global Crossing, 225 F.R.D. at 462 (citing Maley
v. Del Global Tech. Corp., 186 F.Supp.2d 358, 367
(S.D.N.Y.2002)). When formulated by competent and
experienced class counsel, an allocation plan need have
only a “reasonable, rational basis.” Id.; In re Am. Bank
Note Holographics, Inc. Sec. Litig., 127 F.Supp.2d 418,
429-30 (S.D.N.Y.2001).
The plan of allocation is based on the amount of
alleged overpricing of the daily NAV per share of the
Trust during the class period as calculated by counsel
with the assistance of an economic consultant, Forensic
Economics, Inc. The Net Settlement Fund will be
distributed to all class members who submit acceptable
claim information forms and did not exclude themselves
(“authorized claimants”). Each authorized claimant's pro
rata share of the Net Settlement Fund will be determined
by the Claims Administrator based upon each claimant's
“Recognized Loss.” The “Recognized Loss” will be
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calculated in one of two ways: for shares of the Trust that
were purchased during the class period and still held as of
the end of the class period, the Recognized Loss per share
is equal to the alleged overpricing on the day of purchase;
for shares of the Trust that were purchased during the
class period and sold before the end of the class period,
the Recognized Loss per share is equal to the difference
between the alleged overpricing on the day of purchase
and the overpricing on the day of sale. Such distribution
based on investment loss is reasonable. Global Crossing,
225 F.R.D. at 462. Furthermore, the plan of distribution
was fully disclosed in the class notice, and there have been
no objections to the plan.

Attorneys' Fees and Reimbursements
*8 “Where an attorney creates a common fund from
which members of a class are compensated for a common
injury, the attorneys who created the fund are entitled to ‘a
reasonable fee-set by the court-to be taken from the fund.”
’ In re Interpublic Securities, 2004 WL 2397190 at *10
(citations omitted). Such fee must be “reasonable” under
the circumstances. Goldberger v. Integrated Resources,
Inc., 209 F.3d 43, 47 (2d Cir.2000).
A reasonable attorneys' fee may be calculated one of two
ways. Using the percentage method, the court sets some
percentage of the recovery as a fee. The percentage of
the settlement to be allocated to the attorneys depends
on a number of factors present in the litigation, discussed
below. The lodestar method of apportioning attorneys'
fees involves multiplying the hours reasonably billed to
the case by the appropriate hourly rate, and then, in the
court's discretion, applying a multiplier to compensate
the attorneys for factors such as the underlying risk and
complexity of the litigation. Id.
The Second Circuit has declared that both the percentage
and lodestar methods are permissible methods of
calculating attorneys' fees in common fund cases. Id.
Whether the reasonable attorney's fees are determined by
the percentage or lodestar methods, the reasonableness
of the fee is guided by consideration of factors such as
“(1) the time and labor expended by counsel; (2) the
magnitude and complexities of the litigation; (3) the risk
of the litigation ...; (4) the quality of representation; (5) the
requested fee in relation to the settlement; and (6) public
policy.” Id. at 50 (citation omitted).
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The trend in the Second Circuit recently has been to use
the percentage method. See Wal-Mart Stores, 396 F.3d
at 121; In re Global Crossing, 225 F.R.D. at 465. The
percentage method, though not without flaws, is often
preferable to the lodestar method to determine attorneys'
fees in class actions because it reduces the incentive for
counsel to drag the case out to increase the number
of hours billed; also, fewer judicial resources will be
spent in evaluating the fairness of the fee petition. In re
Lloyd's American Trust Fund Litig., 2002 WL 31663577,
at *25 (S.D.N.Y.2002) (citation omitted). In addition, the
PSLRA contains support for the percentage method. See
15 U.S.C. § 78u-4(a)(6) (“attorneys' fees and expenses
awarded by the court to counsel for the plaintiff class shall
not exceed a reasonable percentage of the amount of any
damages and prejudgment interest actually paid to the
class”).
Attorneys' fees will be determined in this action using
the percentage method. The court will then examine what
the attorneys' fees would be under the lodestar method
to act as a “cross-check” on the percentage method
to further ensure reasonableness. See Goldberger, 209
F.3d at 50 (“The lodestar remains useful as a baseline
even if the percentage method is eventually chosen.
Indeed, [the Second Circuit] encourage[s] the practice of
requiring documentation of hours as a ‘cross check’ on the
reasonableness of the requested percentage.”).
*9 Co-Lead Counsel, pursuant to Fed.R.Civ.P. 23(h)
and 54(d)(2), moved for attorneys' fees of 30% of the
Settlement Fund of $10,000,000, or $3,000,000, plus
reimbursement of $727,433.82 for expenses. Counsel
expended considerable time and effort, spanning over
two years, preparing to litigate this case and leading
to the settlement. Counsel deposed ten Morgan Stanley
witnesses, consulted with experts, reviewed thousands
of pages of documents, and prepared settlement papers
and notices for the settlement class after successful
negotiations. In this context, a 30% fee award, crosschecked against a lodestar calculation, constitutes a
reasonable fee. The expenses are also reasonable given
the amount and quality of work performed by Co-Lead
Counsel, their experts, and claim administrator.
The 30% fee is consistent with fees awarded in comparable
class action settlements in the Second Circuit. See Maley
v. Del Globals Techs. Corp., 186 F.Supp.2d 358, 370
(S.D.N.Y.2002) (awarding 33 1/3% of settlement valued at
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$11.5 million); In re Warnaco Group, Inc. Securities Litig.,
2004 WL 1574690, at *3 (S.D.N.Y.2004) (awarding 30%
of $12.85 million settlement). As the size of the settlement
fund increases, the percentage of the fund awarded as fees
often decreases so as to prevent a windfall to plaintiffs'
attorneys. In re Interpublic, 2004 WL 2397190, at *11
(citation omitted). A settlement amount of $10 million
does not raise the windfall issue in the same way as
would a $100 million settlement, and a 30% fee does
not produce such a windfall. See Theodore Eisenberg
and Geoffrey P. Miller, Attorney Fees in Class Action
Settlements: An Empirical Study, J. Empirical Legal Stud.
27 (2004), attached as Exhibit A to Goldsmith Affidavit
(mean percent fee for settlement between $9.7 million and
$15 million is 28%).
Percentage-of-recovery awards of attorneys' fees are
appropriate even though such awards are often greater
than those awards that would be granted to attorneys
under the lodestar method (without applying a multiplier).
The attorneys take upon themselves the risk that litigation
will not be successful, including the risks of nonreimbursed expenditures and the opportunity cost of
attorney time dedicated to the case. The risk of success in
the litigation effort may be the most important factor to be
considered in determining a reasonable attorneys' fee. In
re Global Crossing, 225 F.R.D. at 467 (citation omitted).
Attorneys in contingency cases reasonably should expect
higher fees than would be had if they were guaranteed such
fees up-front whether or not the party receives any relief.
Public policy considerations support the requested fee.
Private actions to redress real injuries further the
objectives of the federal securities laws by protecting
investors and consumers against fraud and other deceptive
practices. Eltman v. Grandma Lee's, Inc., 1986 WL 53400,
at *9 (E.D.N.Y.1986). Such actions could not be sustained
if plaintiffs' counsel were not to receive remuneration from
the settlement fund for their efforts on behalf of the class.
Id. Due to the dispersed, and relatively small, losses among
a large pool of investors, the class action mechanism
and its associated percentage-of-recovery fee award solve
the collective action problem otherwise encountered by
which it would not be worthwhile for individual investors
to take the time and effort to initiate the action. “To
make certain that the public is represented by talented
and experienced trial counsel, the remuneration should be
both fair and rewarding. The concept of a private attorney
acting as a private attorney general is vital to the continued

PageID.2048

Page 22 of

enforcement and effectiveness of the Securities Acts.” Id.
A percentage-of-recovery award above the unmodified
lodestar is thus appropriate.
*10 The reasonableness of a 30% fee award is
also supported by a “cross-check” against a lodestar
calculation. Where the lodestar method is simply used
as a “cross-check,” the court does not need to scrutinize
counsel's documentation of hours expended on the case
in the same depth as is appropriate where the lodestar is
used as the sole fee determination. Goldberger, 209 F.3d at
50. The lodestar is calculated by multiplying the number
of hours expended on the litigation by the attorney or
paralegal by the current hourly rate for such individual.
Current “market rates” are proper because such rates
more adequately compensate for inflation and loss of use
of funds. Missouri v. Jenkins, 491 U.S. 274, 283-84 (1989).
Co-Lead Counsel spent 3,983.05 hours working on this
action as of April 30, 2005, resulting in a combined
lodestar of $1,623,033.75. (Goldsmith Aff., ¶ 5). When the
lodestar method of fee computation is used in class action
litigation, a multiplier is usually applied to the lodestar.
In re Global Crossing, 225 F.R.D. at 468. “The multiplier
represents the risk of the litigation, the complexity of the
issues, the contingent nature of the engagement, the skill
of the attorneys, and other factors.” Id. at 468 (citing
Goldberger ). Co-Lead Counsel's lodestar of $1,623,033.75
and the $3 million fee requested represents a multiplier of
1.85
Taking the circumstances of the case into consideration,
a multiplier of 1.85 is reasonable and, as a “crosscheck,” supports counsel's fee application. In this Circuit,
contingency fees of 1.85 times the lodestar and greater
have been deemed reasonable by the courts. See In
re Interpublic Securities, 2004 WL 2397190, at *12
(approving 12% fee representing multiplier of 3.96 times
lodestar and noting that “[I]n recent years multipliers
of between 3 and 4.5 have been common in federal
securities cases”) (citation omitted). Plaintiff's counsel
further supports the notion that a multiplier of 1.85 is
reasonable by providing numerous examples of Southern
District decisions where multipliers in excess of 1.85
were approved under comparable circumstances. See
Memorandum of Law in Support of Co-Lead Counsel's
Motion for an Award of Attorney's Fees, pp. 21-22.
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Co-Lead Counsel's requested fee reimbursement in
the amount of $727,433.82 for out-of-pocket expenses
incurred in connection with this action is also approved.
“Attorneys may be compensated for reasonable out-ofpocket expenses incurred and customarily charged to their
clients.” In re Independent Energy Holdings PLC Securities
Litigation, 302 F.Supp.2d 180, *183 n. 3 (S.D.N.Y.2003)
(citation omitted). The expenses incurred by Co-Lead
Counsel include such expenses as expert witness fees,
claims administrator fees, and other expenses necessary to
the litigation and settlement of this action. See Goldsmith
Affidavit, Exhibits C and D. 1
Finally, the court approves the reimbursement of expenses
to lead plaintiff Nicholson pursuant to plaintiff's motion.
Nicholson spent considerable time discharging his
responsibilities as lead plaintiff and class representative.
The PSLRA permits lead plaintiffs to recover reasonable
costs and expenses related to their representation of the
class. 15 U.S.C. § 78u-4(a)(4). Courts in this Circuit
routinely award such costs and expenses both to reimburse
the named plaintiffs for expenses incurred through their
involvement with the action and lost wages, as well as
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to provide an incentive for such plaintiffs to remain
involved in the litigation and to incur such expenses in the
first place. See, e.g., In re Worldcom, Inc. ERISA Litig.,
2004 WL 2338151, at *11 (awarding the three named
plaintiffs $5,000.00 each); Dornberger v. Metropolitan Life
Ins. Co., 203 F.R.D. 118, 124 (discussing incentive awards)
(S.D.N .Y.2001).

III. Conclusion
*11 The Settlement and Plan of Allocation is approved.
Counsel is awarded attorneys' fees in the amount of
$3,000,000 and expenses in the amount of $727,433.82.
Lead plaintiff Nicholson is awarded $7,500 for reasonable
costs and expenses.
SO ORDERED.

All Citations
Not Reported in F.Supp.2d, 2005 WL 2757792, Fed. Sec.
L. Rep. P 93,579

Footnotes

1

The Notice of Settlement advised the class that counsel would apply for reimbursement of expenses (exclusive of
settlement notice and administration costs) not to exceed $500,000. Expenses exclusive of settlement notice and
administration costs amount to $384,853.43, well within the cap referred to in the Notice.

End of Document
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MEMORANDUM OPINION AND ORDER
SHIRA A. SCHEINDLIN, District Judge.
*1 Plaintiffs have brought putative securities class
actions against officers of Canadian Superior Energy,
Inc. (“Canadian Superior”). On June 9, 2011, the
parties filed a Stipulation and Agreement of Settlement
(“Stipulation”) that seeks to conclude this litigation. 1
Following the Court's preliminary approval of the
proposed settlement, 2 plaintiffs now move for Final
Approval of Settlement and Plan of Allocation of
Settlement Proceeds. Co–Lead Plaintiffs' Counsel move
for an Award of Attorneys' Fees and Expenses. A fairness
hearing was held on November 8, 2011, and no objections
were raised. For the reasons stated below, plaintiffs'
motion for Final Approval of Settlement and Plan of
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Allocation of Settlement Proceeds is granted. Co–Lead
Plaintiffs' Counsel's motion for an Award of Attorneys'
Fees and Expenses is granted, but not for the amounts
requested.

I. CLASS CERTIFICATION
For purposes of settlement only, the Court finds that the
prerequisites for a class action under Federal Rule of Civil
Procedure 23(a) and (b)(3) have been satisfied in that:
(a) the number of U.S. Class Members is so numerous
that joinder of all members thereof is impracticable; (b)
there are questions of law and fact common to the U.S.
Class; (c) the claims of the U.S. Lead Plaintiff are typical
of the claims of the U.S. Class he seeks to represent; (d)
the U.S. Lead Plaintiff has and will fairly and adequately
represent the interests of the U.S. Class; (e) the questions
of law and fact common to the members of the U.S. Class
predominate over any questions affecting only individual
U.S. Class Members; and (f) a class action is superior
to other available methods for the fair and efficient
adjudication of the controversy.
Pursuant to Rule 23 and for purposes of the Settlement
only, this Court hereby finally certifies the U.S. Action
as a class action on behalf of all individuals and
entities who purchased or otherwise acquired Canadian
Superior common stock between January 14, 2008 and
February 17, 2009, inclusive, other than members of the
Canadian Class and Excluded Persons. Included within
the definition of Excluded Persons and excluded from the
U.S. Class are the individuals and/or entities who have
requested exclusion from the U.S. Class by filing a timely
and valid request for exclusion as listed on Exhibit 1
annexed hereto.

II. NOTICE
Notice of the pendency of the U.S. Action as a class action
and of the proposed Settlement was given to all U.S.
Class Members who could be identified with reasonable
effort. The form and method of notifying the U.S. Class
of the pendency of the U.S. Action as a class action and
of the terms and conditions of the proposed Settlement
met the requirements of Rule 23, Section 21D(a)(7) of the
Securities Exchange Act of 1934, 15 U.S.C. § 78u–4(a)(7),
as amended by the Private Securities Litigation Reform
Act of 1995 (the “PSLRA”), Rule 23.1 of the Local Rules
of the Southern and Eastern Districts of New York, and
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due process, and constituted due and sufficient notice to
all individuals and entities entitled thereto.

III. APPROVAL OF SETTLEMENT
*2 I find that the proposed settlement is fair, adequate,
and reasonable and in the best interests of the U.S.
class. Initially, a strong presumption of fairness attaches
because the settlement was reached by experienced counsel
after arm's length negotiations. 3 In addition, the Grinnell
factors weigh in favor of approving the settlement. 4
First, the complexity, expense, and duration of the
litigation justify the settlement. The litigation would
likely be lengthy and relatively expensive as many of
the witnesses are located in Canada. There would be
technical questions concerning oil exploration efforts off
the coast of Trinidad and Tobago, which would require
expert discovery and testimony. Second, the reaction of
the class weighs in favor of settlement—no objections have
been made, and only three Class Members have opted
out of the settlement. Third, the stage of proceedings
favors settlement—although there has been no formal
discovery, plaintiffs' counsel have done an adequate
factual investigation to be thoroughly apprised of the
merits of their case.
Fourth, the risk of establishing liability favors settlement.
Although plaintiffs survived a motion to dismiss,
defendants could raise several defenses that would
pose serious obstacles on summary judgment-specifically,
defendants contend that (a) the statements at issue were
speculative and forward looking; (b) the defendants
did not make the statements or omissions with the
requisite scienter; and (c) plaintiffs would have difficulty
establishing that their losses were caused by defendants'
alleged misrepresentations. Fifth, plaintiffs would have
difficulty quantifying and proving the amount of their
damages.
Sixth, the risk of maintaining the Class Action through
trial favors settlement. Defendants would oppose class
certification, and the settlement avoids defendants raising
“intractable management problems” as a defense to class
certification. 5 Seventh, the settlement is reasonable in
light of the best possible recovery and the attendant
risks of litigation. The settlement provides an immediate
payment to the Class of a settlement that constitutes 8.5%
of “Lead Plaintiff's most aggressive estimate of maximum
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provable damages.” 6 Although not a spectacular
recovery, it does exceed the average recovery in
shareholder litigation. 7 Eighth, the ability of defendants
to withstand a greater judgment weighs heavily in favor of
settlement. Canadian Superior is in receivership. The only
source of recovery is the directors' and officers' liability
insurance policy, which was wasting away each day.
Accordingly, the Settlement is approved as fair,
reasonable, and adequate. The U.S. Action is hereby
dismissed in its entirety with prejudice and without costs.

IV. PLAN OF ALLOCATION
The Plan of Allocation is approved as fair and reasonable,
and plaintiffs' counsel and the Claims Administrator are
directed to administer the Stipulation in accordance with
its terms and provisions. Without further order of the
Court, the parties may agree to reasonable extensions of
time to carry out any of the provisions of the Stipulation.

V. ATTORNEYS' FEES AND EXPENSES
*3 Co–Lead Plaintiffs' Counsel requests $109,787.62 in
expenses on behalf of all of plaintiffs' firms. In support of
these expenses, Co–Lead Plaintiffs' Counsel has submitted
a summary expense report for each firm. 8 These costs
include routine expenses relating to copying, court fees,
postage and shipping, phone charges, legal research,
and travel and transportation. The bulk of the expenses
relate to experts, consultants, and investigators. 9 No
objections were filed to these expenses. The expenses total
approximately two percent of the Settlement Amount.
I find that these expenses are reasonable. These expenses,
particularly those attributable to professional services,
were a contributing factor to achieving the settlement. 10
Accordingly, I grant plaintiffs' counsel $109,787.62 in
expenses, plus interest on such amount at the same rate as
that earned by the Gross Settlement Fund.
In addition to expenses, Co–Lead Plaintiffs' Counsel also
request a fee of thirty percent of sixty percent of the
Settlement Amount, or $936,000, for U.S. counsel. 11
Although I intend to use the percentage method to award
fees in this matter, the lodestar is often used as a crosscheck. Co–Lead Plaintiffs' Counsel represent that the
aggregate loadstar for all plaintiffs' firms is $760,006.25
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for 1,654.4 hours. 12 Because the lodestar is being used
merely as a cross-check, it is unnecessary for the Court
to delve into each hour of work that was performed
by counsel to ascertain whether the number of hours
reportedly expended was reasonable. 13 After reviewing
the supporting declarations, which include a summary
of the hours expended by and the billing rates for every
attorney, paralegal, and staff member that worked on this
litigation, I find that $760,006.25 is a reasonable lodestar
for the time expended by plaintiffs' firms.
I further find that a fee of twenty-five percent of sixty
percent, or $780,000, is reasonable after assessing the
Goldberger factors. First, I find that the time and labor
expended by plaintiffs' counsel support a twenty-five
percent fee. As noted, plaintiffs' counsel have invested
approximately 1,650 hours in these actions. They also
expect additional time to be expended administering and
distributing the settlement funds. However, there was no
formal discovery in these actions. Due to the early stage
of this litigation, a lower fee of twenty-five percent fee is
appropriate.
Second, while these actions, like all securities class actions,
would likely have required expert discovery and motion
practice, this action is not on the large side of securities
litigations. It focused on alleged misstatements and/or
omissions concerning discrete issues by officers of one
corporation in receivership. A twenty-five percent fee is
reasonable compensation considering the size and relative
simplicity of this litigation.
Third, the risk of this litigation supports a twenty-five
percent fee. “It is well-established that litigation risk must
be measured as of when the case is filed.” 14 Although
there was certainly a risk of plaintiffs receiving nothing
in this action, I do not find that the risk was substantial
enough to justify a thirty-percent fee.
*4 Fourth, I find that plaintiffs' counsel ably represented
the interests of the Class. Still, the Second Circuit has held
that “the quality of representation is best measured by
results.” 15 In this case, although plaintiffs have recovered
8.5% of the maximum amount of estimated damages,
I find that the total recovery of $5,200,000 is not so
extraordinary as to justify a thirty-percent fee. In this case,
the result is underwhelming despite counsel's best efforts.
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This factor weighs in favor of a fee award of twenty-five
percent.
Fifth, I find that a twenty-five percent fee is reasonable in
relation to the settlement. In addition to the fee requested
by U.S. Counsel, Canadian counsel also requested twentyfive percent of forty percent of the Settlement Amount. In
total, plaintiffs' counsel seek at least $1,565,787.62 in fees
and expenses. 16 This figure is not reasonable in light of
the settlement. I see no reason why U.S. counsel should
receive a thirty-percent fee while Canadian counsel receive
twenty-five percent. As noted previously, the recovery of
$5.2 million is by no means an overwhelming recovery.
A twenty-five percent fee is reasonable in relation to the
settlement.
Sixth, I find that a twenty-five percent fee is adequate to
further the public policy of encouraging private lawsuits
to protect investors. Plaintiffs' counsel will recover their
lodestar and all expenses invested in these lawsuits. In
these actions, a significant multiplier of the lodestar is not
necessary to further public policy goals.
After reviewing the Goldberger factors I award plaintiffs'
counsel fees of twenty-five percent of sixty percent of
the Settlement Amount, or $780,000. I find that the
Goldberger factors do not require a multiplier of the
lodestar. The difference between the lodestar and the
awarded fee is de minimis.
This fee should therefore adequately compensate—
but not overcompensate—counsel for their time and
labor. The award of fees and expenses are intended to
compensate plaintiffs' counsel for all of the time and labor
spent until the conclusion of this litigation, including that
associated with the distribution of the settlement fund.
However, I realize that by awarding a fee close to the
lodestar I am not compensating counsel for the risks
associated with bringing these actions. However, the risks
here—together with the recovery achieved-do not warrant
additional fees.

VI. CONCLUSION
For the reasons stated above, plaintiffs' motion for
Final Approval of Settlement and Plan of Allocation
of Settlement Proceeds is granted. Co–Lead Plaintiffs'
Counsel's motion for an Award of Attorneys' Fees and
Expenses is granted, but not for the amounts requested.

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

3

4:16-cv-12803-LVP-SDD
ECF
68-1in F.Supp.2d
filed 05/01/19
In Case
re Canadian
Superior Securities Litigation,
Not No.
Reported
(2011)

PageID.2053

Page 27 of

146

2011 WL 5830110

The Clerk of the Court is directed to close this motion
[Docket No. 62], this case, and all related cases.

PO Box 990
Corte Madera, CA 94976–0990

SO ORDERED:

Dear Sir:

OPT OUT LETTER FOR CANADIAN
SUPERIOR SECURITIES LITIGATION
Bret Andrews & Kimberly Andrews
Telephone:

This letter confirms our desire to opt out of the above
mentioned class action.
The number of shares of Canadian Superior purchased
on the U.S. AMEX exchange from 1/14/2008—2/17/2009:
39200

*5 20 September 2011

The number of shares of Canadian Superior sold on the
U.S. AMEX exchange from 1/14/2008—2/17/2009: 39200

Canadian Superior U.S. Class Action Exclusions

Detail (broker statements enclosed):

Claims Administrator c/o Gilardi & Co. LLC

Date

Type

# shares

1/17/2008

purchase

11000

2/4/2008

purchase

17000

2/13/2008

purchase

11200

3/5/2008

sale

9000

3/10/2008

sale

9400

3/12/2008

sale

20800

Sincerely,
Bret Andrews
Kimberly Andrews
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COLUMBUS
CAPITAL MANAGEMENT LLC
OPT OUT LETTER FOR CANADIAN
SUPERIOR SECURITIES LITIGATION
Columbus Capital Management, LLC
Telephone:
05 October 2011
Canadian Superior U.S. Class Action Exclusions
Claims Administrator
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c/o Gilardi & Co. LLC

COLUMBUS

PO Box 990
CAPITAL MANAGEMENT LLC

Corte Madera, CA 94976–0990
Dear Sir:
This letter confirms our desire to opt out of the
above mentioned class action for the two investment
partnerships that we manage.
Columbus Capital Partners, L.P.:
The number of shares of Canadian Superior purchased
on the U.S. AMEX exchange from 6/26/2008—8/12/2008:
637,500
The number of shares of Canadian Superior sold on
the U.S. AMEX exchange from 8/14/2008—11/18/2008:
637,500
Columbus Capital Offshore Fund, LTD.:
The number of shares of Canadian Superior purchased
on the U.S. AMEX exchange from 6/26/2008—8/12/2008:
112,500
The number of shares of Canadian Superior sold on
the U.S. AMEX exchange from 8/14/2008—11/19/2008:
112,500
Details will be provided if requested.
Sincerely,
Robert J. Morelli, Jr.
Chief Financial Officer

OPT OUT LETTER FOR CANADIAN
SUPERIOR SECURITIES LITIGATION
Columbus Capital Management, LLC
Telephone:
05 October 2011
Canadian Superior U.S. Class Action Exclusions
*6 Claims Administrator
c/o Gilardi & Co. LLC
PO Box 990
Corte Madera, CA 94976–0990
Dear Sir:
This letter confirms our desire to opt out of the
above mentioned class action for the two investment
partnerships that we manage.
Columbus Capital Partners, L.P.:
The number of shares of Canadian Superior purchased
on the U.S. AMEX exchange from 6/26/2008—8/12/2008:
637,500
The number of shares of Canadian Superior sold on
the U.S. AMEX exchange from 8/14/2008—11/18/2008:
637,500
Columbus Capital Offshore Fund, LTD.:
The number of shares of Canadian Superior purchased
on the U.S. AMEX exchange from 6/26/2008—8/12/2008;
112,500
The number of shares of Canadian Superior sold on
the U.S. AMEX exchange from 8/14/2008—11/19/2008:
112,500
Details will be provided if requested.
Sincerely,
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Robert J. Morelli, Jr.

NTP+RICEPOINT

Chief Financial Officer

CLASS ACTION SERVICES
Opt-out Report

Administration:

Canadian Superior Energy (“CSE”) Securities
Litigation

Court:

Ontario Superior Court of Justice–1626CP,
1358/10CP & CV–10–14848
United States District Court Southern Court of
New York–l:09–cv–10087–SAS

Opt-out Deadline:

October 10, 2011

Date of Report:

October 14, 2011

Prepared For:

Anthony O'Brien—Siskinds LLP

(via email)

Charles Wright–Siskinds LLP
A. Dimitri Lascaris—Siskinds LLP
Jay Strosberg—Sutts, Strosberg LLP
Ellen Gusikoff—Robbins Geller Rudman & Dowd
LLP
Michael I. Fistel, Jr.—Holzer Holzer & Fistel, LLC
Jeffrey A. Berens—Dyer & Berens LLP
Gavin Price—Jensen Shawa Solomon Duguid
Hawkes LLP
Jamie A. Levitt—Morrison & Foerster, LLP
Cathy Crang—Carscallen Leitch LLP
V. Phil Lalonde—McLeod & Company LLP
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Steven Leitl—Macleod Dixon LLP
Prepared By:

Ivan Bobanovic

Contact:

Phone:519–432–3405 x 328
Email: ibobanovic@nptricepoint.com
All Citations
Not Reported in F.Supp.2d, 2011 WL 5830110

Footnotes

1
2
3

See Docket No. 59. The terms of the Stipulation are incorporated into this Order by reference. All capitalized terms not
defined in this Order have the meaning given to them in the Stipulation.
See Docket No. 60.
See Wal–Mart Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96, 116 (2d Cir.2005).
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See City of Detroit v. Grinnell Corp., 495 F.2d 448, 463 (2d Cir.1974), abrogated on other grounds by Goldberger v.
Integrated Res., Inc., 209 F.3d 43 (2d Cir.2000).
Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997).
Lead Plaintiff's Memorandum of Law in Support of Motion for Final Approval of Settlement and Plan of Allocation of
Settlement Proceeds at 16.
See Ellen M. Ryan, Laura E. Simmons, Securities Class Action Settlements, 2010 Review and Analysis, at 5 (Cornerstone
Research 2011).
See 9/2/11 Declaration of Jeffrey A. Berens, plaintiffs' counsel, Filed on Behalf of Dyer & Berens LLP in Support of
Application for Award of Attorneys' Fees and Expenses (“Berens Decl .”) at 1–2; 9/1/11 Declaration of Michael I. Fistel,
Jr., plaintiffs' counsel, Filed on Behalf of Holzer Holzer & Fistel LLC in Support of Application for Award of Attorneys'
Fees and Expenses (“Fistel Decl.”) at 2; 9/13/11 Declaration of Ellen Gusikoff Stewart Filed on Behalf of Robbins Geller
Rudman & Dowd LLP in Support of Application for Award of Attorneys' Fees and Expenses (“Stewart Decl.”) at 2–3.
See Stewart Decl. at 2.
See In re Global Crossing Sec. & ERISA Litig., 225 F.R.D. 436, 468 (S.D.N.Y.2004).
See Co–Lead Counsel's Memorandum of Law in Support of Motion for an Award of Attorney's Fees and Expenses at 17.
In addition, Canadian Counsel are requesting twenty-five percent of forty percent of the Settlement Amount, or $520,000.
See id. at 1 n. 2. Due to the greater amount of work expended by U.S. Counsel, I find that the sixty-percent/forty-percent
split of fees between Canadian Counsel and U.S. Counsel is reasonable.
See id. at 17; see also Stewart Decl. at 1; Berens Decl. at 1; Fistel Decl. at 1.
See Goldberger, 209 F.3d at 50 (citing In re Prudential Ins. Co. Am. Sales Litig., 148 F.3d 283, 342 (3d Cir.1998) (“Of
course, where [the lodestar is] used as a mere cross-check, the hours documented by counsel need not be exhaustively
scrutinized by the district court.”).
Id. at 55 (citations omitted).
Id.
This figure represents fees sought by U.S. and Canadian Counsel and expenses sought by U.S. Counsel. The expenses
sought by Canadian Counsel are not known to this Court.

End of Document
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2009 WL 8747486
Only the Westlaw citation is currently available.
United States District Court,
S.D. Ohio.
In re NATIONWIDE FINANCIAL
SERVICES LITIGATION.
No. 2:08–CV–00249.
|
Aug. 19, 2009.

OPINION AND ORDER APPROVING CLASS
SETTLEMENT, CERTIFYING CLASS AND
AWARDING ATTORNEYS' FEES AND COSTS
MICHAEL H. WATSON, District Judge.
*1 Plaintiffs Intermountain Ironworkers Trust Fund and
International Brotherhood of Electrical Workers Local
98 Pension Fund (“Plaintiffs”) bring this class action
lawsuit pursuant to Rule 23 of the Federal Rules of
Civil Procedure asserting, inter alia, that Defendants
breached fiduciary duties owed to Plaintiffs and other
holders of Class A shares of Nationwide Financial
Services, Inc. (“NFS”) in connection with a proposal from
Nationwide Mutual Insurance Company, Nationwide
Mutual Fire Insurance Company and Nationwide
Corporation (collectively “Nationwide Mutual”) to
acquire by merger all of NFS's outstanding publicly held
shares of Class A common stock (the “Class A Shares”)
for $47.20 per share in cash (“Merger Proposal”). The
parties reached a Stipulation of Settlement on January
1, 2009 (Doc. 17–3), which included an increase in the
proposed Merger price of $5.05 per share, to $52.25 per
share (a 10.7% increase), and additional disclosures in
the final proxy statement issued to NFS shareholders in
connection with the proposed Merger.
This matter is now before the Court on Plaintiffs'
Motion for Final Approval of Proposed Class Action
Settlement and for an Award of Attorneys' Fees and
Reimbursement of Litigation Expenses (Doc. 25). The
motion is supported, inter alia, by a Declaration of Jeffrey
W. Golan (“Golan Decl.”), one of the Co–Lead Counsel
in this case (Doc. 25–7), and an Affidavit of Steven Piatt
(“Platt Aff .”) regarding the mailing of the notice and
other matters (Doc. 28).

I. Approval of Proposed Class Settlement
The Court recognizes that settlement of a class action
is generally favored and encouraged. Franks v. Kroger
Co., 649 F.2d 1216, 1224 (6th Cir.1981); accord In re
Telectronics Pacing Sys. Inc., 137 F.Supp.2d 985, 1008
(S.D.Ohio 2001); In re Dun & Bradstreet Credit Servs.
Customer Litig, 130 F.R.D. 366, 371 (S.D.Ohio 1990).
Nonetheless, “[c]lass actions are unique creatures with
enormous potential for good and evil.” Johnson v. General
Motors Corp., 598 F.2d 432, 439 (6th Cir.1979) (Fay, J.,
concurring).
In recognition of this, Fed.R.Civ.P. 23(e) provides
important protections for class members, including the
named plaintiffs, whose rights may not have been given
due regard by the negotiating parties. Officers for Justice
v. Civil Serv. Comm'n, 688 F.2d 615, 624 (9th Cir.1982),
cert. denied, 459 U.S. 1217 (1983). To this end, Rule 23(e)
requires three steps for the approval of a proposed class
action settlement:
1. The Court must preliminarily approve the proposed
settlement;
2. Members of the class must be given notice of the
proposed settlement; and
3. A fairness hearing must be held, after which the court
must determine whether the proposed settlement is
fair, reasonable and adequate.
Fed.R.Civ.P. 23(e); Williams v. Vukovich, 720 F.2d 909,
920–21 (6th Cir.1983); Bronson v. Bd. Of Educ., 604
F.Supp. 68, 71 (S.D.Ohio 1984). In the instant case,
the first two steps have been satisfied. The Court
has preliminary approved the proposed Settlement. In
addition, the class was given notice of the proposed
Settlement, and the Court finds that the notice was the best
notice practicable under the circumstances. In addition,
the Court conducted a fairness hearing on June 23, 2009.
Thus, it only remains for this Court to decide whether the
Settlement is fair, reasonable and adequate. Fed.R.Civ.P.
23(e).
*2 The determination of whether a proposed class
settlement is fair, reasonable and adequate requires the
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Court to consider and balance several factors, which
include:
1. Plaintiffs' likelihood of ultimate success on the merits
balanced against the amount and form of relief
offered in settlement;
2. The complexity, expense and likely duration of the
litigation;
3. The stage of the proceedings and the amount of
discovery completed;
4. The judgment of experienced trial counsel;
5. The nature of the negotiations;
6. The objections raised by the class members; and
7. The public interest.
In re Broadwing, Inc. ERISA Litig., 252 F.R.D. 369,
372 (S.D.Ohio 2006); In re Telectronics, 137 F.Supp.2d
at 1009. However, while courts have discretion in
determining whether to approve a proposed settlement,
they should be hesitant to engage in a trial on the
merits or to substitute their judgment for that of
the parties who negotiated the proposed settlement.
See Leonhardt v. ArvinMeritor, Inc., 581 F.Supp.2d
818, 831 (E.D.Mich.2008). Thus, in determining the
reasonableness and adequacy of a proposed settlement,
the Court should ascertain whether the settlement
is within a “range of reasonableness,” Leonhardt,
581 F.Supp.2d at 831, and in the end, the Court's
determinations are no more than “ ‘an amalgam of
delicate balancing, gross approximations and rough
justice.’ “ Officers for Justice, 688 F.2d at 625 (quoting
City of Detroit v. Grinnell Corp, 495 F.2d 448, 468 (2d
Cir.1974)).

A. The Likelihood of Ultimate Success on
the Merits Balanced Against the Amount
and Form of Relief Offered in the Settlement
“The most important of the factors to be considered in
reviewing a settlement is the probability of success on
the merits.” In re General Tire & Rubber Co. Sec. Litig.,
726 F.2d 1075, 1086 (6th Cir.1984). Thus, in assessing the
Settlement, the Court should balance the benefits afforded
to members of the Class, and the immediacy and certainty
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of a substantial recovery for them, against Plaintiffs'
likelihood for success on the merits. See In re Telectronics,
137 F.Supp.2d at 1010; see also In re Prudential Ins. Co.
Am. Sales Practice Litig. Agent Actions, 148 F.3d 283,
319 (3d Cir.1998); City of Detroit, 495 F.2d 448 at 463.
Moreover, as one court noted, “it is known from past
experience that no matter how confident one may be of the
outcome of litigation, such confidence is often misplaced.”
West Virginia v.. Chas. Pfizer & Co., 314 F.Supp. 710,
743–44 (S.D.N.Y.1970), aff'd, 440 F.2d 1079, 1085–86 (2d
Cir.), cert. denied, 404 U .S. 871 (1971).
In the instant case, the prospect of recovery, had Plaintiffs
proceeded to trial, was less than certain. Plaintiffs would
have faced significant risks in establishing liability and
damages in the instant case. In order for Plaintiffs
to prevail at trial, Plaintiffs would need to prove the
following elements: “(1) the existence of a duty arising
from a fiduciary relationship, (2) a failure to observe such
duty, and (3) an injury proximately resulting therefrom.”
Unencumbered Assets, Trust v. JP Morgan Chase Bank,
Case Nos. 2:03–md–1565 and 2:04–cv–1090, 2009 U.S.
Dist. LEXIS 44174, at *54 (S.D.Ohio May 11, 2009).
Failure to prove one of these elements could prevent
Plaintiffs from obtaining any recovery through litigation,
even after months, perhaps years, of prosecuting this
Action.
*3 Plaintiffs would certainly have faced challenges
that they have failed to rebut the presumption under
the business judgment rule that “directors are better
equipped than courts to make business judgments and
that the directors acted without self-dealing or personal
interest and exercised reasonable diligence and acted
in good faith.” In re Nat'l Century Fin. Enters., Inv.
Litig., 504 F.Supp.2d 287, 312 (S.D.Ohio 2007). Plaintiffs
would also have had to overcome the possibility that
a fact-finder would find that the members of the NFS
Board of Directors acted reasonably and prudently when
they established a special committee to negotiate with
Nationwide Mutual, and that the special committee
acted reasonably and prudently when they (a) engaged
independent legal and financial advisors; (b) instructed
their advisors to conduct detailed analyses of the Merger
Proposal; (c) instructed their advisors to negotiate for
a higher price from Nationwide Mutual, and regularly
consulted with their advisors concerning the negotiations;
and (d) eventually agreed—as did the Plaintiffs—to the
increased Merger price of $52.25 per share.
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Defendants would also likely have argued that Plaintiffs
had failed to establish that Defendants' actions
proximately caused any alleged damages. Inevitably, the
question of proximate causation and damages would
necessitate expert testimony. As the court stated in United
States v. 412.93 Acres of Land, 455 F.2d 1242, 1247 (3d
Cir.1972), “it is certainly not inconceivable that, in the
unavoidable ‘battle of experts,’ a jury might disagree with
[the Plaintiff Class].” Acceptance of expert testimony is
always far from certain, no matter how qualified the
expert, inevitably leading to a “battle of the experts.” The
Settlement agreement reached by the parties avoids the
risks attendant to this “battle of the experts,” which could
result in a ruling against Plaintiffs.
Collectively, these factors could have led to dismissal of
all or part of Plaintiffs' claims, or have led to a a defense
verdict at trial. See Biben v. Card, 1991 WL 272848 at *1
(W.D.Mo. Dec. 10, 1991) (“a jury verdict in [plaintiffs']
favor against the settling Defendant is by no means a
certainty”).
In comparison, the Settlement provides Plaintiffs and the
Class with very significant economic and non-economic
benefits, which include: (a) an increased share price of
$52.25, an increase of $5.05 from $47.20 per share—an
aggregate economic benefit of $232.8 million (see Golan
Decl. ¶ 14); and (b) additional, material information that
was included in the final proxy statement issued to NFS
shareholders in connection with the Merger (id. ¶ 11
& Exhibit 1). The additional disclosures provided the
Class with material information about NFS's financial
projections and valuation, as well as additional details of
the merger process, including alternative options that had
been contemplated by Nationwide Mutual before making
the Merger Proposal, all of which enabled Class members
to make a more informed decision about whether they
were receiving fair value for their shares. As noted by
Plaintiffs' financial advisor in his Affidavit, the additional
disclosures provided members of the Class with significant
additional information upon which to assess the Proposed
Merger at the revised offer price. See Golan Decl., Exhibit
2 ¶¶ 9–14.
*4 Thus, balanced against the possibility that the Class
members might have received nothing by going forward
on the merits of their claims, this factor weighs heaving in
favor of approving the proposed Settlement.
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B. The Complexity, Expense, and
Likely Duration of the Litigation
In determining the fairness of the Settlement, courts also
consider “[t]he complexity, expense and likely duration
of the litigation.” In re Telectronics, 137 F.Supp.2d at
1013; In re Art Materials Antitrust Litig., 100 F.R.D.
367, 372 (N.D.Ohio 1983). Moreover, most class actions
“are inherently complex and settlement avoids the costs,
delays, and multitude of other problems associated with
them.” In re Telectronics, 137 F.Supp.2d at 1013 (quoting
In re Austrian & German Bank Holocaust Litig., 80
F.Supp.2d 164, 174 (S.D.N.Y.2000)). As such, avoiding
the delay, risks, and costs of continued litigation against a
defendant is a valid reason for counsel to recommend and
for the court to approve a settlement. See Ayers v. Haley
Barbour, et al., 358 F.3d 356, 369 (5th Cir.2004) (“settling
now avoids the risks and burdens of potentially protracted
litigation”).
Here, the difficulty Plaintiffs would encounter in proving
their claims, the substantial litigation expenses, and a
possible delay in recovery due to the appellate process,
provide justifications for this Court's approval of the
proposed Settlement. As of the time of the final settlement
hearing, Plaintiffs' Counsel had spent more than 2,500
hours in pursuing this and related shareholder actions
stemming from the Merger Proposal, incurred a lodestar
in excess of $1.4 million, and incurred expenses of $75,000.
See Golan Decl. ¶¶ 22–23 & Exh. 5. However, continued
litigation against Defendants would have required further
substantial duration and cost. If the Action had not
settled, the parties would have engaged in a timeconsuming, and likely disputed, discovery program, and
Defendants certainly would have filed motions to dismiss
the Action. This would have resulted in the expenditure
of many additional hours of effort, and great additional
expense. Had the Action proceeded beyond the motion
to dismiss stage, in addition to extensive fact discovery,
the parties also would have engaged in expert discovery
involving both the preparation of experts' reports and
the deposition of each expert. See In re Telectronics, 137
F.Supp.2d at 1013.
Beyond that and likely summary judgment motions, trial
preparation would be a massive endeavor and require
considerable additional time and resources. Counsel on
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both sides would have had to expend many hours
preparing for direct and cross-examination, identifying
and preparing the exhibits intended for use at trial,
and filing and responding to pre-trial motion practice,
including motions in limine. The trial itself would require
weeks to conduct, if not longer. As the Court established
at the final settlement hearing, Plaintiffs' Lead Counsel
(and Defendants' counsel) are certainly aware of what
is required to conduct a trial of a complex class action,
and those types of efforts and costs must be considered
in connection with the instant motion to approve the
Settlement. In complex class action litigation such as this,
those expenses will burden any recovery obtained for the
Class, if Plaintiffs were to succeed. Moreover, even a
victory at trial might be lost through post-trial motions or
likely appeals. See, e.g., Catelain v. Prudential–Bache Sec.,
805 F.Supp. 209, 213 (S.D.N.Y.1992).
*5 Thus, this factor also weighs in favor of approving
the proposed Settlement. It secures a substantial benefit
for the Class in a highly complex action, undiminished
by further expenses, and without delay, costs, and
uncertainty of protracted litigation.

C. The Stage of Proceedings and Amount of Discovery
To insure that Plaintiffs have had access to sufficient
information to evaluate their case and to assess the
adequacy of the proposed Settlement, the stage of the
proceedings and the discovery taken must be considered.
In re Telectronics, 137 F.Supp.2d at 1015; see also
Kogan v. AIMCO Fox Chase, L.P., 193 F.R.D. 496, 502
(E.D.Mich.2000).
In the present case, Plaintiffs' Counsel conducted
substantial factual research concerning NFS, including
the review and analysis of its SEC filings, news reports,
and analyst reports. At the same time, Plaintiffs'
Counsel performed legal research regarding their claims
against Defendants and consulted with experts regarding
damages, accounting, valuation, and other pertinent
issues. Plaintiffs also received relevant documents from
Defendants, and thereafter took depositions of four
witnesses with particularized access to information and
the decision-making processes within Nationwide Mutual,
the special committee and NFS's management and board.
See Golan Decl. ¶ 12. Thus, the Settlement occurred only
after Plaintiffs and their counsel had the opportunity
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to assess the facts supporting their claims, the legal
and factual defenses likely to be raised by Defendants,
the difficulty of establishing damages, and the risks of
continued litigation. Accordingly, although the parties
were able to negotiate the Settlement at a relatively early
stage of the proceedings, all of the parties had a “clear
view of the strengths and weaknesses of their cases.” In re
Warner Communications Sec. Litig., 618 F.Supp. 735, 745
(S.D.N.Y.1985).
Hence, the record before this Court clearly demonstrates
that both sides in this conflict have been afforded an
adequate opportunity to conduct sufficient discovery to be
fully apprised about the legal and factual issues presented
as well as the strengths and weaknesses of their cases.
Both sides made a well-informed decision to enter into the
proposed Settlement agreement. This weighs in favor of
approving the proposed Settlement.

D. The Judgment of Experienced Counsel
The view of experienced counsel favoring the settlement is
entitled to great weight. In re Telectronics, 137 F.Supp.2d
at 1015–16; In re Art Materials, 100 F.R.D. at 371.
Indeed, it is well settled that, in approving a class action
settlement, the court should “defer to the judgment of
experienced counsel who has competently evaluated the
strength of his proofs.” Vukovich, 720 F.2d at 922–23; see
also Kogan v. AIMCO Fox Chase, L.P., 193 F.R.D. 496,
501 (E.D.Mich.2000) (citing Bronson v. Board of Edu., 604
F.Supp. 68, 73 (S.D.Ohio 1984)). Significantly, however,
the deference afforded counsel should correspond to the
amount of discovery completed and the character of
the evidence uncovered.” Vukovich, 720 F.2d at 922–
23. Furthermore, the court's approval is contingent upon
“proof that the settlement was the product of arm's-length
bargaining entered into after there had been sufficient
discovery to enable counsel to act intelligently.” Stull v.
Baker, 410 F.Supp. 1326, 1332 (D.N.Y.1976).
*6 In the instant case, both Plaintiffs' and Defendants'
counsel are experienced practitioners in the field of
complex class actions, including so-called “deal cases”
like the present case. Counsel for both sides urge
final approval of the proposed Settlement based upon
their experience, their knowledge of the strengths and
weaknesses of the case, their analysis of the discovery
taken in the case, the risks associated with this type of
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litigation, the likely recovery at trial and on appeal, and
other factors considered in evaluating the proposed class
action settlement. In addition, the Court determines that
the proposed Settlement has been negotiated vigorously
and at arm's-length by Plaintiffs and their counsel on
behalf of the Plaintiff Class. The Court further finds that,
at all times, Plaintiffs acted independently and that their
interests coincide with the interests of the Plaintiff Class.
In this regard, the Court notes that Mr. Edward
Coppinger, a business representative and elected official
of Plaintiff IBEW Local 98, attended the settlement
hearing on June 23, 2009, and was prepared to answer
any questions concerning the Plaintiffs' supervision of the
litigation, and authorization and support of the proposed
Settlement.
The Court also gives weight to the representations made
by Plaintiffs' Counsel at the hearing and in the Golan
Decl., including, inter alia, that: (1) during the course of
the litigation, Plaintiffs' Counsel provided to counsel for
Defendants, and their financial advisors, various analyses
of Plaintiffs' valuation expert, supporting Plaintiffs' view
that the initial offer made by Nationwide Mutual was
insufficient and did not constitute a fair price to NFS
Class A shareholders; (2) Plaintiffs, their counsel and their
valuation expert determined, through their own analyses,
that a fair price would be within a range of $51 to
$54 per share; and (3) the discovery taken by Plaintiffs
indicated that, while Plaintiffs and the special committee
negotiated and ultimately agreed to a revised Merger price
of $52.25 per share—a 10.7% increase over the initial
Merger Proposal, and a 28% premium over the price
of NFS stock the day before the Merger Proposal was
made public—internal forecasts, projections and strategic
plans evidenced a decline in the performance and expected
results of NFS, consistent with the overall market decline
during the period from March 10, 2008, when the initial
Merger Proposal was made public, to August 6, 2008,
when the revised Merger price was agreed to by the special
committee and by Plaintiffs, the latter agreement being
reflected in a Memorandum of Understanding (“MOU”)
entered into that day between Plaintiffs and Defendants.
See, e.g., Golan Decl. ¶¶ 8–10.
Based on the foregoing, it is evident that Plaintiffs
and Defendants made a well-informed decision to enter
into the proposed Settlement. Therefore, this factor also
weighs in favor of approving the proposed Settlement.
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E. The Nature of the Negotiations
*7 In appraising the fairness of the proposed Settlement,
the Court has also considered the nature of the
negotiations. In re Dun & Bradstreet, 130 F.R.D.
at 372. As noted above, the Court finds that the
proposed Settlement is the product of intensive, arm'slength negotiations between highly experienced counsel.
Moreover, the extensive financial and factual analysis
conducted by both sides provide the Court with comfort
that it can and should give significant weight to the belief
of experienced counsel that the Settlement is in the best
interest of the Class. In re Telectronics, 137 F.Supp.2d at
1016 (citing In re Orthopedic Bone Screw Prod. Liab. Litig.,
176 F.R.D 158, 184, (E.D.Pa.1997).
Indeed, while agreeing in principle to settle the
Shareholder Actions through the MOU signed on August
6, 2008, Plaintiffs' Counsel reserved the right to (a)
conduct further document and deposition discovery,
and (b) provide input on the final proxy statement
to be issued to NFS shareholders in advance of the
shareholder vote on the Merger. In addition to reviewing
documents pertinent to the Proposed Merger and
consulting with a financial consultant, Plaintiffs' Counsel
also conducted depositions of four key participants
in the negotiation and valuation efforts of NFS and
Nationwide Mutual: James Brocksmith, a member of the
special committee; Richard Puccio, a representative of the
Special Committees' financial advisor; Harry Halowell,
a Nationwide Mutual officer familiar with the timing
and initiation of the Merger Proposal; and Roger Green,
an NFS representative familiar with NFS's forecasts and
strategic plans. See Golan Decl. ¶ 12.
Through all of these efforts and analyses of the Proposed
Merger, as initially proposed and as eventually put to
NFS shareholders, the Court finds that Plaintiffs and their
counsel have made a thoroughly considered judgment that
the Settlement is not only fair, adequate and reasonable,
but an excellent result for the Class. The $52.25 per share
revised offer was 12% more than NFS's closing price on
August 6; it was 10.7% higher than Nationwide Mutual's
initial offer of March 10, 2008 (providing an aggregate
benefit of $232.8 million to the members of the Class); and
it was negotiated in the midst of an overall decline in the
financial markets, and apparently while internal forecasts
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for NFS indicated some decline in its projected results.
These facts further confirm the fairness, adequacy and
reasonableness of the Settlement.

F. Objections Raised By Class Members
In considering a class action settlement, the Court should
also look to the reaction of the class members. Olden v.
Gardner, 294 Fed. Appx. 210, 217 (6th Cir.2008). The
lack of significant objections is powerful evidence of
the fairness of a proposed settlement. See Brotherton v.
Cleveland, 141 F.Supp. 894, 906 (S.D.Ohio 2001) (“[A]
relatively small number of class members who object is
an indication of a settlement's fairness.”) (citing 2 Herbert
Newberg & Alba Conte, Newberg on Class Actions, §
11.48 (3d ed.1992)); In re Art Materials, 100 F.R.D.
367 at 382 (noting that the overwhelming approval of a
proposed settlement by the class members “is entitled to
nearly dispositive weight in this court's evaluation of the
proposed settlement”).
*8 Here, there were nearly 125,000 notices sent by mail
to persons identified as holders of NFS stock, and the
parties further published a summary notice in The Wall
Street Journal See Platt Aff. ¶¶ 2–7. Notice of the proposed
Settlement was also sent to an appropriate State Official
in each of the 50 states, and to the Attorney General of
the United States. Id. ¶ 8. In response, there was only
one objection submitted in opposition to the proposed
Settlement, and that objection did not state or provide any
evidence that the objectors even held NFS Class A stock.
See Golan Decl. ¶ 20 & Exhibit 3. Thus, the objectors
failed to establish their membership in the Class or their
standing to object to the proposed Settlement. Moreover,
as noted in Plaintiffs' Memorandum of Law in support
of the Settlement and at the settlement hearing, this sole
objection is cursory at best and does not even mention
the increased share price paid through the Merger or the
additional disclosures resulting from the Action, and was
submitted by a “frequent flyer” who has been banned by
a number of courts from making further filings in those
courts without prior court approval.
As such, the Class reaction indicates that the Class
supports the Settlement, and this factor thus also weighs
in favor of approving the proposed Settlement,
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G. The Public Interest
The Court notes that the public interest also favors
approval of the proposed Settlement. First, there is
certainly a public interest in settlement of disputed
claims that require substantial federal judicial resources
to supervise and resolve. The proposed Settlement ends
potentially long and protracted litigation and frees the
Court's valuable judicial resources. As the Sixth Circuit
has stated:

Settlement agreements should ...
be upheld whenever equitable and
policy considerations so permit. By
such agreements are the burdens
of trial spared to the parties, to
other litigants waiting their turn
before over-burdened courts, and
to citizens whose taxes support
the latter. An amicable compromise
provides the more speedy and
reasonable remedy for the dispute.

Aro Corp. v. Allied Witan Co., 531 F.2d 1368, 1372
(6th Cir.), cert. denied 429 U.S. 862 (1976); accord In
re Telectronics, 137 F.Supp.2d at 1025; In re Dun &
Bradstreet, 130 F.R.D. at 372.
Second, through the proposed Settlement, individual and
institutional investors received an aggregated economic
benefit of $232.8 million through the increased Merger
consideration. Especially now, when investors (including
public and private pensions funds like Plaintiffs here)
have suffered significant declines in the value of their
investment portfolios, such a benefit should surely be
welcome by the members of the Class.
The Court concludes that this factor, like the first six
factors, weighs in favor of approving the proposed
Settlement.

II. Class Certification
The Court has previously conditionally certified the Class
for settlement purposes in the Preliminary Approval
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Order. However, the benefits of the Settlement can
be realized only through the final certification of a
settlement class. Here, in light of the substantial benefits
being conferred on the Class in the Settlement, and the
appropriateness under Rule 23 of the class certification
being sought jointly by Plaintiffs and Defendants for
settlement purposes, the Court finds that the proposed
Class satisfies each requirement of Rule 23(a), (b)(1) and
(b)(2).

A. Rule 23(a) Analysis
*9 The four requirements of Rule 23(a), numerosity,
commonality, typicality and adequacy are well recognized
and defined by the courts. See Senter v. General Motors
Corp., 532 F.2d 511, 522 (6th Cir.1976). As demonstrated
below, these four requirements are satisfied in this Action.

1. Nmnerosity
Rule 23(a)(1) requires that the class be so numerous
that joinder of all class members is impracticable.
Fed.R.Civ.P. 23(a)(1). The Sixth Circuit has recognized
that although “[t]here is no strict numerical test
for determining impracticability of joinder,” “[w]hen
class size reaches substantial proportions, [ ], the
impracticability requirement is usually satisfied by the
numbers alone.” In re Am. Medical Syst., 75 F.3d
1069, 1079 (6th Cir.1996). As a result, numerosity is
generally presumed when a claim involves nationally
traded securities. Picard Chemical Profit Sharing Plan v.
Perrigo Co., Nos. 95–CV–290, 1996 U.S. Dist. LEXIS
16330, at *16 (W.D.Mich. Sept. 27, 1996) (internal
quotations and citation omitted).
Here, the proposed Class consists of all persons and
entities who held NFS Class A shares during the period
between March 10, 2008 and January 1, 2009. As reflected
in NFS's Form 10–K dated December 31, 2008, NFS had
46.3 million of Class A common stock outstanding as of
December 31, 2008, and there were approximately 125,000
notices mailed to potential Class members, i.e., persons
who are shown on the stock transfer records as owners of
NFS Class A shares during the period when the Proposed
Merger was outstanding. Therefore, these is not question
that the Class is so numerous that joinder of all members
would be impracticable. Thus, numerosity is present.

2. Commonality
Rule 23(a)(2) requires the existence of questions of law
or fact common to the class. Fed.R.Civ.P. 23(a)(2).
However, “[t]he commonality test is qualitative rather
than quantitative, that is, there need be only a single issue
common to all members of the class .” In re Am. Med.
Sys., 75 F.3d at 1080 (internal quotations and citation
omitted). As such, when a plaintiff alleges a common
course of conduct arising out of a single set of operative
facts, the commonality requirement is generally satisfied.
See Yadlosky v.. Grant Thornton L.L.P., 197 F.R.D. 292,
298 (E.D.Mich.2000); In re Blech Sec. Litig., 187 F.R.D.
97, 104 (S.D.N.Y.1999).
Here, the commonality requirement is easily satisfied
because all class members share several legal and factual
issues. In general, determining Defendants' liability for
alleged violations of fiduciary duties is common to all
Class members because a breach affects all non-affiliated
shareholders. Similarly, whether the Merger Proposal was
unfair to the public shareholders of NFS Class A stock,
and whether it was timed to unfairly benefit Nationwide
Mutual at the expense of NFS's public shareholders,
are questions common to the Class. And, of course,
whether the Settlement is fair, reasonable and adequate is
a question common to the Class.
*10 Accordingly, there is a common nucleus of
operative facts and issues of law affecting all Class
members. In re Sumitomo Copper Litig., 189 F.R.D. 274,
279 (S.D.N.Y.1999) (commonality satisfied “[b]ecause
a single, continuous conspiratorial artifice is alleged,
the relevant proof will not vary among class members,
and the case presents a fundamental question of the
utmost importance to all class members.”). Thus, the
commonality requirement is satisfied.

3. Typicality
Rule 23(a)(3) requires that the claims asserted by the
plaintiff be typical of the claims of the class. In re
Broadwing, 252 F.R .D. at 377. The Sixth Circuit has held
that “a plaintiff's claim is typical if it arises from the same
event or practice or course of conduct that gives rise to the
claims of other class members, and if his or her claims are
based on the same legal theory.” In re Am. Med. Sys., 75
F.3d at 1082.
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As noted above, the claims asserted by Plaintiffs are
based upon the same legal theories and arise from
the same course of conduct that impacts all Class
members. Moreover, differing degrees of injury among
class members does not necessarily defeat typicality if
the basic injury each class member asserts it the same.
Bittinger v. Techumseh Prods. Co., 123 F.3d 877, 885 (6*
Cir.1997). Thus, Plaintiffs and the Class have asserted a
common injury and the typicality requirement of Rule
23(a)(3) is satisfied. See In re Prudential Sec. Inc. Ltd.
P'ships Litig., 163 F.R.D. 200 (S.D.N.Y.1995) (“ ‘As
long as plaintiffs assert, as they do here, that Defendants
committed the same wrongful acts in the same manner
against all members of the class, they establish necessary
typicality.’ ”) (quoting In re Amerifirst Sec. Lit., 139
F.R.D. 423, 429 (S.D.Fla.1991)).

4. Adequacy
Rule 23(a)(4) requires “the representative parties will
fairly and adequately protect the interests of the class.”
Due process demands this inasmuch as a final judgment
will bind all class members. In re Am. Med. Syss., 75 F.3d
at 1083.
To satisfy the adequacy of representation requirement, a
plaintiff must satisfy two elements: (1) “the representative
must have interests common with the unnamed
members of the class;” and (2) “it must be shown
that the representatives—through qualified counsel—will
vigorously prosecute the interests of the class.” In re
Broadwing, 252 F.R.D. at 378.
Here, the first element is satisfied. Plaintiffs' interests
are aligned with those of the Class as the factual and
legal claims of Plaintiffs and the Class arise from the
same nucleus of operative facts and course of conduct by
Defendants.
The second element is also satisfied. Plaintiffs retained
counsel who have successfully prosecuted numerous
complex class actions in courts throughout the United
States, and were willing to and demonstrated here that
they would vigorously and competently prosecute this
Action. As noted at the settlement hearing, Plaintiffs'
Counsel have undertaken complex class action and
securities-based actions successfully in the past, and the
proposed Settlement here further confirms the Court's
finding that Plaintiffs' Counsel is qualified, experienced,
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and capable of prosecuting the Action in satisfaction of
Rule 23(a)(4).

B. Rule 23(b) Analysis
*11 In addition to satisfying the requirements of Rule
23, a class action must also satisfy one of the provisions
of Rule 23(b). Here, the Court finds that proposed
Settlement Class satisfies both Rule 23(b)(1) and (b)(2),
making final certification of the proposed Settlement
Class appropriate in the present case.

1. Rule 23(b)(1)
Rule 23(b)(1) authorizes a mandatory class action

if the prosecution of separate
actions by or against individual
members of the class would
create a risk of (i) inconsistent
or varying adjudications with
respect to individual members of
the class which would establish
incompatible standards of conduct
for the party opposing the class,
or (ii) adjudications with respect
to individual class members that,
as a practical matter, would be
dispositive of the interests of the
other members not parties to the
individual adjudications or would
substantially impair or impede their
ability to protect their interests.

Cates v. Cooper Tire & Rubber Co., 253 F.R.D. 422,
431 (N.D.Ohio 2008) (quoting Fed.R.Civ.P. 23(b)(1)).
Thus, in cases, as this one, where “the prosecution of
separate actions could lead to inconsistent adjudications,”
certification under Rule 23(b)(1) is appropriate. Id.
(citing Fox v. Massey–Ferguson, 172 F.R.D. 653,
665 (E.D.Mich.1995)). Here, absent class certification,
the various Shareholder Actions filed against the
Defendants could result in inconsistent judgments, e.g.,
regarding whether the transaction should or should not
proceed. Accordingly, certification under Rule 23(b)(1) is
appropriate.
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2. Rule 23(b)(2)
Rule 23(b)(2) also authorizes a mandatory class action
“if the party opposing the class has acted or refused
to act on grounds that apply generally to the class, so
that final injunctive relief or corresponding declaratory
relief is appropriate respecting the class as a whole.” Id.
Here, the alleged misconduct of Defendants affected the
proposed Class in a way that is generally applicable to
the entire Class, and injunctive relief with respect to the
proposed transaction was sought. Moreover, the benefits
of the proposed Settlement apply to the entirety of the
Settlement Class. Thus, certification under Rule 23(b)
(2) is appropriate. See In re Broadwing, 252 F.R.D. at
379 (finding certification under Rule 23(b)(2) appropriate
where the plaintiffs alleged that the defendants breached
their fiduciary duties to the Class because the conduct was
“generally applicable to the class.”).
For the above reasons, the Court grants Plaintiffs' motion
to approve the Settlement Class. The Court hereby
approved the maintenance of the Action as a class action
pursuant to Fed.R.Civ.P. Rule 23(a), 23(b)(1) and (b)(2),
with the Class being defined as follows:

All record holders and beneficial
owners of Nationwide Financial
Services, Inc.'s shares of Class
A common stock at any point
in time between March 10,
2008 and January 1, 2009,
inclusive, and their assigns and
successors in interest, immediate and
remote, including without limitation
the legal representatives, heirs,
executors, administrators, trustees,
transferees and beneficiaries by
operation of law or otherwise, of
all such foregoing holders and/or
owners (the “Class”).

*12 The Class certified by this Court for settlement
purposes does not include Defendants and their
“affiliates” and “associates,” as those terms are defined
in Rule 12b–2 promulgated pursuant to the Securities
Exchange Act of 1934.
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III. Attorneys' Fees and Costs
The Court conducted a hearing on this matter on June 23,
2009. On the basis of that hearing, and Plaintiffs' motion
and supporting materials, the Court finds as follows.
Plaintiffs' Counsel achieved a proposed Settlement that
provided an increased payment totaling $232.8 million to
members of the Class as a result of the increase in the
Merger consideration paid to NFS Class A shareholders,
as well as additional disclosures that were placed in
the final proxy statement issued to NFS shareholders.
Except for the lone objection to the proposed Settlement,
submitted by persons who did not even establish their
membership in the Class, there were no other objections
to the proposed Settlement. Moreover, as noted above,
the members of the Class have already received the benefit
of the Settlement, since the final proxy statement was
issued with the additional disclosures and the increased
Merger consideration of $5.05 per share was paid upon
consummation of the Merger.
Based on the result achieved in the case, Plaintiffs' Counsel
applied for a fee and expense award of $3.5 million. Based
on representations made to the Court, the Court finds
that the amount of the fee and expense application was
negotiated by Plaintiffs' and Defendants' Counsel after all
terms and conditions of the proposed Settlement had been
negotiated, and that Nationwide Mutual has agreed to pay
an award up to $3.5 million, if and as awarded by the
Court, over and above the increased Merger consideration
paid to members of the Class upon consummation of the
Merger.
The action was undertaken and prosecuted on a wholly
contingent basis. Plaintiffs' Counsel have submitted
summaries of the time, lodestar and expenses incurred in
the prosecution of the case, which show that they spent
approximately 2,600 hours on the case; incurred a lodestar
of $1,413,433.00; and incurred expenses of $75,091.80.
The Court must ensure that class counsel are fairly
compensated for the amount of work done and the results
achieved. Rowlings v. Prudential–Bache Props, Inc., 9 F.3d
513, 516 (6th Cir.1993). The core inquiry is whether
an award is reasonable under the circumstances. Id. at
517. Absent adequate compensation, counsel will not be
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willing to undertake the risk of common fund class action
litigation. The Sixth Circuit has long recognized that,
“[a] litigant who creates a ‘common fund’ or ‘substantial
benefit’ allocable with some exactitude to a definite group
of persons may acquire an equitable claim against that
group for the costs incurred in creating the fund or
benefit.” Smillie v. Park Chem. Co., 710 F.2d 271, 275 (6th
Cir.1983); accord Ramey v. Cincinnati Enquirer, Inc., 508
F.2d 1188 (6th Cir.1974).
*13 The Court's function is to determine what the lawyer
would receive in the market and to compensate counsel
at the fair market value. Revco Securities Litigation,
Arsam Co. v. Saloman Brothers, Inc., 1992 U.S. Dist.
LEXIS 7852 *10, 12 (N.D.Ohio, May 6, 1992) (citing
inter alia, Louisville Black Police Officers Organization v.
City of Louisville, 700 F.2d 268, 277 (6th Cir.1983)). Here,
the fee and expense award being sought ($3.5 million)
is just 1.5% of the overall economic benefit of $232.8
million achieved for the Class through the Settlement.
This 1.5% percentage requested here is reasonable and
appropriate in light of prevailing market rates and well
below contingent fee percentages common in contingent
fee plaintiffs' litigation.
Courts calculate an appropriate attorney's fee in common
benefit class actions by two methods: (1) the percentage
of the benefit method; and (2) the lodestar method. “Use
of either the lodestar or percentage of the fund method
of calculating attorney's fees is appropriate in common
fund cases, and the determination of which method
is appropriate in any given case will depend upon its
circumstances.” Rowlings v. Prudential–Bache Properties,
Inc., 9 F.3d 513, 516 (6th Cir.1993); New England Health
Care Employees Pension Fund v. Farley, et al., 234 F.R.D.
627 (E.D.Ky.2006).
The Sixth Circuit accepts either method and “requires
only that awards of attorney's fees by federal courts
in common fund cases be reasonable under the
circumstances.” Rawlings, 9 F.3d at 517 (citing Smillie
v. Park Chem., 710 F.2d at 275). Each method has its
respective advantages and disadvantages. See Bowling
v. Pfizer, Inc., 922 F.Supp. 1261, 1278–79 (S.D.Ohio
1996). However, while a court may award a fee based
upon the hours expended, hourly rates of the attorneys
involved, and a multiplier to take into account the
case's contingency, in the Southern District of Ohio, the
preferred method is to award a reasonable percentage
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of the fund, with reference to the lodestar and the
resulting multiplier. In re Broadwing, 252 F.R.D. at 381.
To compensate for the delay Plaintiffs' Counsel encounter
in receiving compensation, it is also appropriate to use
current fee rates in calculating the lodestar. See Missouri
v. Jenkins, 491 U.S. 174, 283–84 (1989); Basile v. Merrill
Lynch, 640 F.Supp. 697, 703 & n. 7.
While determination of the fee based upon the common
fund percentage approach is most appropriate here, the
fee requested, if calculated by the lodestar plus multiplier
method, would result in a multiplier of 2.4 times the
lodestar. A multiplier of between 2.0 and 5.0 existed
in the fee awards in this District in Basile v. Merrill
Lynch and Brotherton v. Cleveland, further confirming the
reasonableness of the 1.5% percentage requested based on
the economic benefit achieved for the Class.
In Ramey v. Cincinnati Enquirer, the Sixth Circuit
identified six factors for consideration in determining the
reasonableness of a fee award:
*14 1. The value of the benefits rendered to the class;
2. Society's stake in rewarding attorneys who produce
such benefits in order to maintain an incentive to
others;
3. Whether the services were undertaken on a
contingent fee basis;
4. The value of the services on an hourly basis;
5. The complexity of the litigation; and
6. The professional skill and standing of all counsel.
508 F.2d at 1196; see also In re Broadwing, 252 F.R.D. at
381.
Consideration of these factors confirms that the requested
fee of 1.5% of the economic benefit of the Settlement
is appropriate. Plaintiffs secured a substantial benefit
for the Class and there is a public interest in ensuring
that attorneys willing to represent public shareholders are
adequately paid so that they and others like them will
continue take on such cases. Protecting retirement funds
of workers and other investors is of genuine public interest
and, thus, support a fully compensatory fee award.
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Here, the Settlement provides both substantial economic
and non-economic benefits to the Class. The final
offer price of $52.25, which was increased from $47.20,
constitutes an economic benefit to the Class of $5.05 per
share. Multiplying the $5.05 per share value by the 46.1
million Class A shares owned by the Class yields a total
value of $232.8 million. Thus, the requested award of $3.5
million, which is inclusive of Plaintiffs' Counsel's expenses,
represents only 1.5% of the total value of that benefit. 1
Rewarding attorneys in securities class actions is
important because absent class actions, most individuals
would lack the resources to litigate cases, and individual
recoveries are often too small to justify the burden
and expense of such litigation. In re Telectronics, 137
F.Supp.2d at 1043 (“Attorneys who take on class action
matters serve a benefit to society and the judicial process
by enabling ... claimants to pool their claims and
resources” to “achieve a result they could not obtain
alone.”). A class action was therefore the most cost
efficient manner to litigate this Action on behalf of
the Class, and the agreement between Plaintiffs and
Defendants in this Action and the cases filed in two other
courts to prosecute the case only in this Court furthered
the efficiency goal of class action litigation.
The reaction of the Class also supports the requested fee
and expense award. As discussed above, nearly 125,000
individual notices were sent to former shareholders of
NFS who are potential members of the Class. In response,
there was only one objection to the fee and expense
request, and this lone objection does not even include
the name or address of the objector. See Golan Decl. ¶
20 & Exhibit 4. Nor does it provide any basis for the
objection or any analysis of the factors this Court must
assess in determining an appropriate fee, including among
others, the large economic benefit obtained for the Class in
connection with the Settlement. Therefore, this objection
does not supply any basis upon which this Court should
deny the fee and expense application.
*15 Further, as noted above, Plaintiffs' Counsel accepted
this case on a contingent basis; have received no
compensation during the course of this litigation while
incurring expenses in litigating for the benefit of the
Class; and expended nearly 2,600 hours of attorney and
paraprofessional time prosecuting this case on behalf
of the Class. The hourly rates of Plaintiffs' Counsel
multiplied by the number of hours expended results in
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a total lodestar of $1,413,433.00. As such, Plaintiffs'
Counsel's fee request represents a lodestar multiple of just
2.42, underscoring the reasonableness of the requested
fee. See In re Broadwing, 252 F .R.D. at 381 (“A
multiplier of between approximately 2.0 and 5.0 existed
in the fee awards in this District in Basile v. Merrill
Lynch and Brotherton v. Cleveland, further confirming the
reasonableness of the 23% common fund requested.”).
This case involved highly-specialized and complex areas of
law, which supports the requested fee and expense award.
Plaintiffs made claims that required Plaintiffs' Counsel
to analyze and evaluate complex questions of law and
fact, including the fiduciary duties owed by NFS directors
to their shareholders, the economic terms of Nationwide
Mutual's initially proposed acquisition price, whether the
transaction was subject to the so-called “entire fairness”
doctrine or the business judgment rule, and the sufficiency
of Nationwide Mutual's and NFS's disclosures in light of
applicable SEC standards and disclosures made in similar
proposed transactions. Hence, the complexity of the case
further supports the requested fee.
Finally, the prosecution of the claims in the Shareholder
Actions required the participation of highly skilled and
specialized attorneys. Plaintiffs and their counsel were
faced with formidable opposition, as Defendants were
represented by very skilled and experienced counsel in
securities and transaction litigation, who could draw upon
the exceptional resources of their nationally recognized
law firms. Courts have often recognized that the skill
and abilities of defense counsel is a factor that may be
considered when evaluating a fee request. In re Delphi
Corp. Securities, Derivative & “ERISA” Litigation, 248
F.R.D. 483, 504 (E.D.Mich.2008).
On the Plaintiffs' side, as shown in prior submissions to
the Court and as noted at the hearing, Plaintiffs' Counsel,
Barrack, Rodos & Bacine and Carney Williams Bates
Bozeman & Pulliam, PLLC, are highly experienced in this
type of transaction case. The quality and skill in the work
performed by Plaintiffs' Counsel is evident through the
significant economic and non-economic recovery achieved
in this Action. Accordingly, the quality and skill involved
in the services performed by Plaintiffs' Counsel supports
the requested fee.
In sum, the above factors fully support the fee requested.
Plaintiffs' Counsel's efforts were performed on a wholly
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contingent basis, despite significant risks and in the face
of determined opposition. Under these circumstances, it
follows that Plaintiffs' Counsel are entitled to the award
of a reasonable percentage fee based on the benefit
conferred. Under all of the circumstances present here, the
Court finds that the requested fee and expense award of
$3.5 million is fair and reasonable, and will be awarded by
the Court.

IV. Disposition
*16 For the foregoing reasons, the Court GRANTS
Plaintiffs' Motion for Final Approval of the Proposed
Class Action Settlement and Plaintiffs' Application for
an Award of Attorneys' Fees and Reimbursement of
Litigation Expenses (Doc. 25).

and to have been given in full compliance with each of
the requirements of Federal Rule of Civil Procedure 23
and due process, and it is further determined that all
members of the Class are bound by this Order and the
Final Judgment.
4. Notice under 28 U.S.C. § 1715(b) has been served on
an appropriate State official (as defined in 28 U.S.C. §
1715(a)) in each state in which a Class member resides,
pursuant to and in the manner directed by the Preliminary
Approval Order; proof of service of such notice was
filed with the Court by counsel for Defendants; and
such service was completed ninety (90) or more calendar
days before the entry of this Order and the Final
Judgment, in compliance with 28 U.S.C. § 1715(d). The
form of the notice served under 28 U.S.C. § 1715(b) is
hereby determined to have been in compliance with the
requirements of 28 U.S.C. § 1715(b).

Base on the above, and the Stipulation of Settlement,
dated January 1, 2009, the Court ORDERS, ADJUDGES
AND DECREES as follows:

5. Pursuant to Federal Rules of Civil Procedure 23(b)(1)
and (b) (2):

1. This Final Approval Order incorporates and makes
part hereof the Stipulation of Settlement, filed with this
Court on January 15, 2009, including Exhibits A through
E thereto. Unless otherwise defined in this Final Approval
Order, the capitalized terms in this Final Approval Order
have the same meaning as they have in the Stipulation.

a. The Court specifically finds that (i) the Class, as
defined below, is so numerous that joinder of all
members is impracticable, (ii) there are questions of law
and fact common to the Class, (iii) the claims of the
Plaintiffs are typical of the claims of the Class, and
(iv) the Plaintiffs will fairly and adequately protect the
interests of the Class;

2. The Court has personal jurisdiction over all Settlement
Class Members (as defined below) and has subject matter
jurisdiction over the Action, including without limitation,
jurisdiction to approve the proposed Settlement, grant
final certification of the Settlement Class and dismiss the
Action on the merits and with prejudice.
3. The Notice and Summary Notice of Pendency of Class
Action, Class Action Determination, Proposed Settlement
of Class Action, Settlement Hearing, and Right to Appear
(“Notice to the Class”) has been given to the Class
(as defined hereinafter), pursuant to and in the manner
directed by the Preliminary Approval Order; proof of the
mailing of the Notice to the Class and publication of
Summary Notice to the Class was filed with the Court
by counsel for Defendants; and full opportunity to be
heard has been offered to all parties, the Class and persons
in interest. The form and manner of the Notice and
Summary Notice to the Class is hereby determined to have
been the best notice practicable under the circumstances

*17 b. The Court finds that the Class representatives
and their counsel have adequately represented the
interests of the Class with respect to the Action and the
claims asserted therein;
c. The Court finds that the requirements of Federal
Rules of Civil Procedure 23(b)(1) and (b)(2) have been
satisfied;
d. The Action is hereby certified as a class action on
behalf of all record holders and beneficial owners of
Nationwide Financial Services, Inc.'s shares of Class
A common stock at any point in time between March
10, 2008 and January 1, 2009, inclusive, and their
assigns and successor in interest, immediate and remote,
including without limitation the legal representatives,
heirs, executors, administrators, trustees, transferees
and beneficiaries by operation of law or otherwise, of
all such foregoing holders and/or owners (the “Class”).
Excluded from the Class are Defendants and their
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“affiliates” and “associates,” as those terms are defined
in Rule 12b–2 promulgated pursuant to the Securities
Exchange Act of 1934; and
e. Intermountain Ironworkers Trust Fund and
International Brotherhood of Electrical Workers Local
98 Pension Fund are hereby certified as Class
representatives and their counsel are certified as Class
counsel.
6. The Stipulation and the Settlement provided therein
is found to be fair, reasonable and adequate and in the
best interests of the Class, and it is hereby approved.
The parties to the Stipulation are hereby authorized
and directed to comply with and to consummate the
Settlement in accordance with its terms and provisions.
The Action is hereby dismissed with prejudice as to
all Defendants as against the named plaintiffs and all
members of the Class. The Clerk is directed to enter and
docket this Order in the Action.
7. The terms of the Stipulation and of this Final Approval
Order and the accompanying Final Judgment shall forever
be binding on Defendants, Plaintiffs, and all other
Settlement Class Members, as well as their heirs, executors
and administrators, predecessors, affiliates and assigns.
8. The Release is effective as of the Settlement
Effective Date and fully, finally and forever discharges,
among other things, the Releasees from any and all
claims of liability arising from the Released Claims.
The Released Claims are hereby compromised, settled,
released, discharged and dismissed as against the
Releasees on the merits and with prejudice by virtue of
the proceedings herein, this Final Approval Order and the
Final Judgment.
9. All Settlement Class Members (and their heirs,
executors and administrators, predecessors, successors,
affiliates and assigns) are permanently barred
and enjoined from filing, commencing, prosecuting,
intervening in, participating in (whether directly,
representatively, or derivatively), or receiving any benefits
or other relief from, any other lawsuit, arbitration, or
administrative, regulatory or other proceeding or order
in any jurisdiction based on or relating in any way
to the claims and causes of action, or the facts and
circumstances relating thereto, in the Shareholder Actions
and/or the Released Claims (other than an appraisal
proceeding under Section 262 of the Delaware General
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Corporation Law in connection with the Merger or to
enforce rights conferred by the Settlement). All persons
or entities are permanently barred and enjoined from
organizing Settlement Class Members into a separate class
for purposes of pursuing as a purported class action
(including by seeking to amend a pending complaint to
include class allegations, or by seeking class certification
in a pending action) any lawsuit based on, or relating
to, the claims and causes of action, and/or the facts and
circumstances relating thereto, in the Shareholder Actions
and/or the Released Claims.
*18 10. This Final Approval Order, the Final Judgment,
and the Stipulation (whether or not consummated), any
of its terms and provisions, any of the negotiations or
proceedings connected with it, any of the documents or
statements referred to in it, and any proceedings taken
pursuant to it:
a. shall not be offered or received against any of the
Defendants as evidence of or construed as or deemed
to be evidence of any presumption, concession, or
admission by any of the Defendants with respect to the
truth of any fact alleged by any of the plaintiffs or the
validity of any claim that has been or could have been
asserted in the Shareholder Actions or in any litigation,
or the deficiency of any defense that has been or could
have been asserted in the Action or in any litigation, or
of any liability, negligence, fault or wrongdoing of the
Defendants;
b. shall not be offered or received against any of the
Defendants as evidence of a presumption, concession or
admission of any fault, misrepresentation or omission
with respect to any statement or written document
approved or made by any Defendant;
c. shall not be offered or received against the
Defendants as evidence of a presumption, concession
or admission with respect to any liability, negligence,
fault or wrongdoing, or in any way referred to for
any other reason as against any of the Defendants,
in any other civil, criminal or administrative action
or proceeding, other than such proceedings as may
be necessary to effectuate the provisions of the
Stipulation; provided however, that if the Stipulation is
approved by the Court, this Final Approval Order, the
accompanying Final Judgment or the Stipulation may
be filed in any action against, or by any Defendant to
support, a defense of res judicata, collateral estoppel,
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release, waiver, good faith settlement, judgment bar or
reduction, full faith and credit, or any other theory of
claim preclusion, issue preclusion or similar defense or
counterclaim; and
d. shall not be construed as or received in evidence as an
admission, concession or presumption against Plaintiffs
or any of the Settlement Class Members that any of their
claims are without merit, or that any defenses asserted
by the Defendants have any merit.
11. The Court finds that during the course of the
litigation, all parties and their respective counsel at all
times complied with the requirements of Federal Rule of
Civil Procedure 11.
12. Plaintiffs' attorneys are hereby awarded fees and
expenses in the amount of $3,500,000.00 in connection
with the Action, which sum the Court finds to be fair and
reasonable and which shall be paid to Plaintiffs' attorneys
in accordance with the terms of the Stipulation.
13. Without further order of the Court, the parties may
agree to reasonable extensions of time to carry out any of
the provisions of the Stipulation.
14. If the Effective Date does not occur for any reason
whatsoever, this Final Approval Order and the Final
Judgment shall be deemed null and void and shall be of no
force and effect whatsoever.
*19 15. Without in any way affecting the finality
of this Final Approval Order and the accompanying
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Final Judgment, the Court expressly retains continuing
and exclusive jurisdiction over the parties and the
Settlement Class Members for all matters relating to
the Stipulation and of this Final Approval Order and
Final Judgment, and for any other reasonably necessary
purpose, including, without limitation:
a. enforcing the terms and conditions of the Stipulation
(including without limitation, enforcement of the
permanent injunction);
b. resolving disputes, claims or causes of action that,
in whole or in part, are related to or arise out of the
Stipulation, this Final Approval Order or the Final
Judgment;
c. entering such additional orders as may be necessary
or appropriate to protect or effectuate the Court's Final
Approval Order and/or the Final Judgment; and
d. entering any other necessary or appropriate orders
to protect and effectuate this Court's retention of
continuing jurisdiction.
16. The Court is contemporaneously entering the
accompanying Final Judgment in accordance with
Federal Rule of Civil Procedure 58.
IT IS SO ORDERED.

All Citations
Not Reported in F.Supp.2d, 2009 WL 8747486

Footnotes

1

The Settlement also conferred non-economic benefits on the Class in the form of additional, material disclosures made in
the Proxy provided to shareholders in advance of the vote on the buyout. The additional disclosures, which were the result
of the efforts of Plaintiffs and their counsel, provided additional information regarding the relationship between Nationwide
Corporation and NFS, the options considered by Nationwide for deploying excess capital, and the analyses of the special
committee and its financial advisor. The economic and non-economic benefits conferred on NFS shareholders merit an
award of attorneys' fees and expenses in the amount requested.

End of Document

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

14

4:16-cv-12803-LVP-SDD
No. 68-1
filed
In Case
re Netflix
Privacy Litigation, Not ReportedECF
in F.Supp.2d
(2013)

05/01/19

PageID.2079

Page 53 of

146

2013 WL 1120801

2013 WL 1120801
Editor's Note: Additions are indicated by Text and
deletions by Text .
Only the Westlaw citation is currently available.
United States District Court, N.D. California,
San Jose Division.
In re NETFLIX PRIVACY LITIGATION.
No. 5:11–CV–00379 EJD.
|
March 18, 2013.
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Ari Jonathan Scharg, Benjamin Harris Richman,
Chandler Randolph Givens, Jay Edelson, Edelson LLC,
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Sean Patrick Reis, Rafey Sarkis Balabanian, Edelson
LLP, Rancho Santa Margarita, CA, for Jeff Milans, and
Peter Comstock.
David Eldridge Bower, Law Office of David E. Bower,
Los Angeles, CA, for Jason Bernal, Michael Rura, and
Peter Comstock.
Marc Lawrence Godino, Glancy Binkow & Goldberg
LLP, Los Angeles, CA, for Michael Sevy, and Eric
Wizenberg.
Joseph Jeremy Siprut, Siprut PC, Chicago, IL, for Michael
Sevy.
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ORDER GRANTING FINAL APPROVAL OF
CLASS ACTION SETTLEMENT; APPROVAL OF
CY PRES AWARDS; AWARD OF ATTORNEYS'
FEES AND EXPENSES AND INCENTIVE AWARD
EDWARD J. DAVILA, District Judge.
*1 The instant case is a putative class action suit
brought by former Netflix subscribers Jeff Milans
and Peter Comstock (collectively “Plaintiffs”) against
Defendant Netflix, Inc. (“Netflix”). Presently before

the Court is the Motion for Final Approval of Class
Action Settlement and Award of Attorneys' Fees (“Final
Approval Motion”). See Docket Item No. 191. Having
reviewed the Settlement Agreement and the parties'
and objectors' arguments and papers, the Court has
determined that the present Motion will be GRANTED
for the reasons set forth below.

I. Background
On January 26, 2011, Plaintiff Milans initiated this class
action, claiming that Netflix unlawfully retained and
disclosed his Entertainment Content Viewing History and
other personally identifiable information (“PII”) located
on Netflix's website and that of thousands of other
Netflix customers. See Docket Item No. 1. Among other
claims, Milans alleged violations of the Video Privacy
Protection Act (“VPPA”), 18 U.S.C. § 2710. Id. A wave
of similar suits followed, and on August 12, 2011, the
Court consolidated six cases, granted Plaintiffs leave to
file an Amended and Consolidated Class Complaint, and
appointed Jay Edelson of Edelson McGuire, LLC as
interim lead Class Counsel. See Docket Item No. 59.
After a mediation overseen by retired United States
District Court Judge Layn R. Phillips, the parties reached
a settlement agreement (“Settlement Agreement”). The
parties notified the Court of settlement on February
10, 2012. See Docket Item No. 10. The full Settlement
Agreement is attached as Exhibit A to Plaintiff's Final
Approval Motion. See Docket Item No. 191 Ex. A. The
Court will summarize the key terms of the Settlement
Agreement for the purposes of the present Final Approval
Motion:
• Class Definition. The class was defined as
follows: “[A]ll Subscribers as of the date of
entry of Preliminary Approval. Excluded from the
Settlement Class are the following: (i) the Settlement
Administrator, (ii) the Mediator, (iii) any respective
parent, subsidiary, affiliate or control person of
the Defendant or its officers, directors, agents,
servants, or employees as of the date of filing of
the Action, (iv) any judge presiding over the Action
and the immediate family members of any such
person(s), (v) persons who execute and submit a
timely request for exclusion, and (vi) all persons who
have had their claims against Defendant fully and
finally adjudicated or otherwise released.” Settlement
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Agreement § 1.38. The size of the class amounts to
approximately 62 million individuals.
• Injunctive Relief. The Settlement Agreement requires
Netflix to decouple Entertainment Content Viewing
Histories from customers' identification and payment
methods within one year of the Effective Date of
Settlement. Id. § 2.1.
• Settlement Fund. Netflix has agreed to pay a total
amount of $9,000,000.00 into a Settlement Fund.
Id. § 2.3. The Fund will be used for payment of
Settlement Administration Expenses, a fee award
to Class Counsel, and incentive award to the Class
Representatives and Named Plaintiffs. Id. § 2.3. The
balance of the Fund will be distributed to cy pres
recipients. Id.
*2 • Settlement Administration Expenses. Plaintiffs
have calculated these costs to be $114,570.58 with
additional expected costs of $35,000.00. See Final
Approval Motion at 24.
• Fee Award to Class Counsel. Netflix has agreed to
pay Class Counsel a fee award of up to 25% of
the amount of Settlement Fund—$2,250,000.00—
plus reimbursement of up to $25,000.00 of costs and
expenses. Id. at 24.
• Incentive Award to Class Representatives. Netflix has
agreed to pay Class Representatives Milans and
Comstock as well as the named-plaintiffs in the
Related Actions, a collective incentive award in the
amount of $30,000.00. See Settlement Agreement §
9.2.
• Cy Pres Distribution. The parties have agreed to
distribute the balance of the Settlement Fund to notfor-profit organizations, institutions, and programs
for the purpose of educating “users, regulators, and
enterprises regarding issues relating to protection of
privacy, identity, and personal information through
user control, and to protect users from online
threats.” Id. § 2.4.1. The parties have selected twenty
such organizations which will “spend the funds
solely on privacy protection and education efforts.”
Final Approval Motion at 23. A list of the twenty
proposed cy pres recipients and explanation of how
they intend to use the funds is provided in the
Final Approval Motion as well as posted on the
litigation website (www.videoprivacyclass.com). The
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precise disbursement from the Settlement Fund to
each of these organizations was filed with the Court.
See Notice of Proposed Cy Pres Award Recipients,
Docket Item No. 193.
• Release of Claims. In exchange for the relief explained
above, the Settlement Agreement provides that
Netflix and each of its related affiliates and entities
will be released from any claims arising out of,
relating to, or regarding the alleged retention and
disclosure of Plaintiffs' and the Settlement Class's
personally identifiable information, Video Rental
History, and other information, including but not
limited to all claims that were brought, alleged,
argued, raised, or asserted in any pleading or court
filing in the Action. See Settlement Agreement §§
1.31, 1.32, 1.33, 1.42, 3.
Plaintiffs moved the Court to preliminarily approve the
settlement on May 25, 2012. See Docket Item No. 76.
The Court granted this motion on July 5, 2012. See Am.
Order Grant'g Mot. for Prelim. Approval of Class Action
Settlement (“Preliminary Approval Order”), Docket Item
No. 80. Pursuant to the Preliminary Approval Order,
Class Notice, including notice of the hearing on the final
approval of the class action settlement, was sent to the
Class. The Court received over 100 Objections to the
settlement.
A hearing on the final approval of the settlement was
held on December 5, 2012 where the Court heard
arguments of counsel as well as that of individual class
member objectors. See Minute Entry, Docket Item No.
233. Plaintiffs filed the present Final Approval Motion
on October 31, 2012. See Docket Item No. 191. In
addition, Plaintiffs and Defendant each filed responses
addressing the procedural and substantive issues raised by
the objections. See Pls.' Reply Memo. in Supp. of Final
Approval Mot., Docket Item No. 226; Def.'s Response to
Objections to Class Action Settlement, Docket Item No.
225.

II. Legal Standard
*3 A class action may not be settled without court
approval. Fed.R.Civ.P. 23(e). “If the proposal would bind
class members, the court may approve it only after a
hearing and on finding that it is fair, reasonable, and
adequate.” Id. When the parties to a putative class action
reach a settlement agreement prior to class certification,
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“courts must peruse the proposed compromise to ratify
both the propriety of the certification and the fairness
of the settlement.” Staton v. Boeing Co., 327 F.3d 938,
952 (9th Cir.2003). “[J]udges have the responsibility of
ensuring fairness to all members of the class presented for
certification.” Id.
The law favors the compromise and settlement of class
action suits. See, e.g., Churchill Village, LLC. v. Gen. Elec.,
361 F.3d 566, 576 (9th Cir.2004); Class Plaintiffs v. City
of Seattle, 955 F.2d 1268, 1276 (9th Cir.1992); Officers
for Justice v. Civil Serv. Comm'n, 688 F.2d 615, 625 (9th
Cir.1982). “[T]he decision to approve or reject a settlement
is committed to the sound discretion of the trial judge
because he is exposed to the litigants and their strategies,
positions, and proof.” Hanlon v. Chrysler Corp., 150 F.3d
1011, 1026 (9th Cir.1998).
First, the district court must assess whether a class exists
under Federal Rule of Civil Procedure 23(a) and (b).
“Such attention is of vital importance, for a court asked
to certify a settlement class will lack the opportunity,
present when a case is litigated, to adjust the class,
informed by the proceedings as they unfold.” Amchem
Prods. Inc. v. Windsor, 521 U.S. 591, 620, 117 S.Ct.
2231, 138 L.Ed.2d 689 (1997). Second, the district court
must carefully consider “whether a proposed settlement is
fundamentally fair, adequate, and reasonable,” pursuant
to Federal Rule of Civil Procedure 23(e); recognizing
that “[i]t is the settlement taken as a whole, rather than
the individual component parts, that must be examined
for overall fairness.” Hanlon, 150 F.3d at 1026 (citations
omitted).

III. The Settlement Agreement
The Court reasserts its conclusion in the Preliminary
Approval Order that the Settlement Agreement “appears
fair, non-collusive and within range of possible final
approval” and “was a product of arm's length negotiation
before a mediator and does not appear to benefit those
who participated in the mediation at the expense of
any other parties.” Preliminary Approval Order at 4.
The Court also iterates the following: “In light of the
minimal monetary recovery that would be realistically
recoverable by individual Settlement Class members and
the immediate benefits offered to the Class by the
injunctive relief and cy pres donations, the Settlement
Agreement is deserving of preliminary approval.” Id.
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A. Class Certification
In accordance with first step for approving a class action
settlement agreement, see Windsor, 521 U.S. at 620, the
Court notes that class certification is appropriate for
this litigation under Federal Rule of Civil Procedure
23. Because the Objections do not appear to raise a
viable challenge to that conclusion, the Court will rely
on the rationale for class certification as explained in the
Preliminary Approval Order. See Preliminary Approval
Order at 4–6.

B. Reasonableness of the Settlement Agreement
*4 The Court now turns to the question of whether the
Settlement Agreement is “fair, adequate, and reasonable”
as prescribed under Federal Rule of Civil Procedure
23(e). In answering this question, district courts have been
instructed to balance several factors: (1) the strength of the
plaintiffs' case; (2) the risk, expense, complexity, and likely
duration of further litigation; (3) the risk of maintaining
class action status throughout the trial; (4) the amount
offered in settlement; (5) the extent of discovery completed
and the stage of the proceedings; (6) the experience and
views of counsel; (7) the presence of a governmental
participant; and (8) the reaction of the class members
to the proposed settlement. Hanlon, 150 F.3d at 1026;
Churchill, 361 F.3d at 575.
Courts have afforded a presumption of fairness and
reasonableness of a settlement agreement where that
agreement was the product of non-collusive, arms' length
negotiations conducted by capable and experienced
counsel. See, e.g., Garner v. State Farm Mut. Auto.
Ins. Co., No. 08–CV–1365–CW, 2010 WL 1687832,
at *13 (N.D.Cal. Apr.22, 2010). Because this Court
has concluded that the settlement negotiations were
conducted free of collusion, see Preliminary Approval
Order at 4, and the Objections do not raise a viable
challenge to this notion, the Court will evaluate each of
eight Hanlon approval factors under the presumption of
fairness and reasonableness.

1. Strength of Plaintiff's Case
In determining the probability and likelihood of a
plaintiff's success on the merits of a class action litigation,
“the district court's determination is nothing more than
an amalgam of delicate balancing, gross approximations
and rough justice.” Officers for Justice, 688 F.2d at
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625 (internal quotation marks omitted). There is no
“particular formula by which that outcome must be
tested.” Rodriguez v. West Publ'g Corp., 563 F.3d 948,
965 (9th Cir.2009). The court may “presume that through
negotiation, the Parties, counsel, and mediator arrived at
a reasonable range of settlement by considering Plaintiff's
likelihood of recovery.” Garner, No. 08–CV–1365–CW,
2010 WL 1687832, at *9 (citing Rodriguez v. West, 563
F.3d at 965).

a monetary damage award under the VPPA, Class
Counsel still intended to bring suit under the “unlawful”
prong of California's Unfair Competition Law, Cal.
Bus. & Prof.Code § 17200, which could have provided
for monetary damages. Taking into consideration other
potential defenses—such as, again, lack of Article III
standing—Class Counsel estimated a 55% change of
succeeding on the merits under the “unlawful retention”
theory.

Plaintiffs have suggested that they intended to bring
two theories in support of their VPPA violation
claims which underlie the class action. The first of
these theories is that Netflix had unlawfully disclosed
customers' PII by providing that information to thirdparty analytics companies working to improve Netflix's
recommendation algorithm or for other purposes.
However, after the commencement of formal and informal
discovery, Plaintiffs determined that Netflix had not
been disclosing Netflix customers' PII to third parties.
In addition, Plaintiffs concluded that the third-party
services theory would be unlikely to succeed given the
broad interpretation of the VPPA's “ordinary course
of business” exception courts in this district have been
employing. See, e.g., Rodriguez v. Sony Computer Entm't
of Am. LLC, No. 11–CV–4084–PJH (N.D.Cal. Apr. 20,
2012) (granting defendant's motion to dismiss plaintiff's
unlawful disclosure VPPA claim for this reason). With
that, and other possible defenses Netflix might have raised
—such as lack of Article III standing—Class Counsel has
estimated that the “unlawful disclosure” claims would
have a 5% chance of success on the merits.

Class Counsel has placed a net value of the case at
$6,398,667 plus fees. See Final Approval Motion §
III (outlining in detail the arrival at this figure). The
calculation first estimates the amount of recovery in
the event of success on the merits after surmounting
all procedural and substantive obstacles of litigation as
well as takes into account various costs and fees. The
calculation then takes into account the time value of
money at the appropriate discount rate. The Court has
concluded that this figure, derived in the course of the
settlement negotiations, is reasonable for the purposes of
this factor of settlement approval. Because this figure is
lower than the Settlement Fund disbursement (even after
the deduction of attorneys' awards and fees, incentive
awards, and other costs)—not to mention the value of the
injunctive relief—this factor weighs strongly in favor of
approval.

*5 The second of Plaintiffs' theories of the case was that
Netflix had been unlawfully retaining customers' PII in
violation of the VPPA. One particularly potent defense
Netflix could bring in response to this theory is that
numerous courts have found that Congress only intended
for litigants suing under the VPPA to receive injunctive
relief and not monetary damages. See, e.g., Rodriguez
v. Sony Computer Entm't of Am. LLC, No. 11–CV–
4084–PJH, 2012 WL 4464563 (N.D.Cal. Sept.25, 2012)
(dismissing with prejudice plaintiff's unlawful retention
VPPA claims for this reason); Sterk v. Redbox Automated
Retail, LLC, 672, F.3d 535 (7th Cir.2012) (finding
no private right of action for statutory damages for
a violation of 18 U.S.C. § 2710(e), VPPA's unlawful
retention prong); Daniel v. Cantrell, 375 F.3d 377 (6th
Cir.2004) (same). While this defense might have prevented

2. Risk of Continuing Litigation
Proceeding in this litigation in the absence of settlement
poses various risks such as dismissal upon a dispositive
motion, potentially potent defenses, increased costs and
fees, and expiration of a substantial amount of time.
Such considerations have been found to weigh heavily
in favor of settlement. See Rodriguez v. West, 563 F.3d
at 966; Curtis–Bauer v. Morgan Stanley & Co., Inc., No.
06–C–3903 TEH, 2008 WL 4667090, at *4 (N.D.Cal.
Oct.22, 2008) (“Settlement avoids the complexity, delay,
risk and expense of continuing with the litigation and
will produce a prompt, certain, and substantial recovery
for the Plaintiff class.”). This is especially true here
after taking into consideration the potential pitfalls of
Plaintiffs' case, massive size of the Class, and substantial
costs that would have to be incurred in order to disburse
any de minimis monetary payments to Class members in
the event of a litigation victory. As such, this factor weighs
in favor of approval.
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3. Risk of Maintaining Class Action Status
*6 The notion that a district court could decertify a
class at any time, Gen. Tel. Co. of Sw. v. Falcon, 457
U.S. 147, 160, 102 S.Ct. 2364, 72 L.Ed.2d 740 (1982),
is one that weighs in favor of settlement. Rodriguez v.
West, 563 F.3d at 966. While this Court certified the Class
in the Preliminary Approval Order—and is reaffirming
that certification in this Order—this certification was for
settlement purposes only. In the absence of settlement,
Netflix would likely vigorously oppose class certification
and challenge it before or during trial as well as on appeal.
As such, the risk of losing class status in the absence of
settlement weighs in favor of approval.

4. Amount Offered in Settlement
The amount offered to the Settlement Fund for
distribution totals $9,000,000.00 plus the agreed-upon
injunctive relief that seeks to undo and prevent the
harm Plaintiffs have sought to vindicate in bringing this
class action suit. Class Counsel has valued the injunctive
relief at approximately $4,650,000.00. See Final Approval
Motion at 19, 32 (explaining the arrival at this figure).
As noted, the value of the Settlement Agreement exceeds
Class Counsel's total valuation of the case in the absence
of settlement, even after accounting for the requested fee
awards.
The method of distribution of the cash settlement is
pursuant to cy pres remedy of distributing the funds to
various institutions and organizations for the purposes
of furthering privacy research, protections, and education
efforts. A cy pres remedy is a settlement structure
wherein class members receive an indirect benefit (usually
defendant donations to a third party) rather than a direct
monetary payment.” Lane v. Facebook, Inc., 696 F.3d 811,
819 (9th Cir.2012). The cy pres doctrine “allows a court
to distribute unclaimed or non-distributable portions of
a class action settlement fund to the next best class of
beneficiaries.” Nachshin v. AOL, LLC, 663 F.3d 1034,
1036 (9th Cir.2011) (internal quotation marks omitted).
Cy Pres is employed where “proof of individual claims
would be burdensome or distribution of damages costly.”
Six Mexican Workers v. Ariz. Citrus Growers, 904 F.2d
1301, 1305 (9th Cir.1990)). A cy pres distribution is
reasonable where it “account[s] for the nature of the
plaintiffs' lawsuit, the objectives of the underlying statutes,
and the interests of the silent class members ....” Nachshin,
663 F.3d at 1036.
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In Lane v. Facebook, the Ninth Circuit affirmed the
approval of a cy pres settlement distribution similar
to the one presently before this Court. That case,
brought on behalf of a class of millions, involved claims
of violations of the VPPA and other privacy statutes
based on allegations that defendant Facebook had been
gathering and disseminating the personal information of
its members. 696 F.3d 811. The settlement agreement
included a $9.5 million cash payout to a settlement
fund which, after subtracting attorneys' fees and other
awards and costs, would be used by Facebook to set
up a new charity organization whose stated purpose
would be to “fund and sponsor programs designed
to educate users, regulators[,] and enterprises regarding
critical issues relating to protection of identity and
personal information online through user control, and the
protection of users from online threats.” Id. at 817. The
Ninth Circuit concluded that this settlement warranted
approval because, in addition to the $9.5 million pay-out
being a “substantial” sum for this type of class action,
“it would be burdensome and inefficient to pay the $6.5
million in cy pres funds that remain after costs directly
to the class because each class member's recovery under
a direct distribution would be de minimis.” Id. at 824–
25 (internal quotation marks omitted). The Lane court
also noted that the injunctive relief provided for under
the settlement—which would terminate the complainedof activity—would provide reasonable and fair relief when
coupled with the cy pres distribution. Id. at 825.
*7 In In re Google Buzz Privacy Litigation, a court in
this district approved a similar settlement agreement in
a similar privacy-related putative class action. No. 10–
00672–JW, 2011 WL 7460099 (N.D.Cal. June 2, 2011).
That case, brought on behalf of a class estimated to
be in the tens of millions, included allegations that
defendant Google Inc. had disseminated the private
and personal information of users of its Google Buzz
program in violation of federal privacyrelated and stored
communications statutes. Id. The settlement agreement
in that case included an $8.5 million payout to be
distributed to third-party cy pres recipients for the purpose
of furthering consumer privacy protection and security
efforts. Id. In approving the agreement, the Google Buzz
court found that the cy pres distribution would “provide[ ]
an indirect benefit to the Class Members consistent with
the Class Members' claims herein.” Id. at *4.
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Like in both Lane and Google Buzz, the present class
action contains a very sizeable class amount. Given the
sheer size of the Class (over 62 million Netflix members)
each Class member would receive a de minimis payment
in the event of a direct class cash payout. This amount
would likely prove to be nullified by distribution costs.
See Lane, 696 F.3d at 825. Unlike Lane, which essentially
returned the cy pres funds back to the defendant for the
purpose of having the defendant of set up a privacyrelated organization, the present Settlement Agreement
provides for distribution to already-existing third-party
organizations. 1 See Notice of Proposed Cy Pres Award
Recipients. The list of the cy pres recipient organizations
—which the Court notes is similar to that of the
Google Buzz cy pres distribution, see No. 10–00672–JW,
2011 WL 7460099, at *3—includes leading consumer
and privacy advocacy groups and academic institutions.
The organizations are located throughout the country
so as to best benefit the far-reaching Class through
outreach and education programs, litigation and public
advocacy, development of privacy-protecting tools, and
other methods.
Accordingly, the Court finds that the settlement amount
—which includes the size of the cash distribution, the cy
pres method of distribution, and the injunctive relief—to
be a factor that weighs in favor of approval.

5. Extent of Discovery
Before settlement, discovery was on-going. Plaintiffs have
propounded, and Netflix responded to, formal written
discovery questions including interrogatories and requests
for the production of documents. See Final Approval
Motion Ex. C, Declaration of Jay Edelson ¶¶ 64. Class
Counsel also engaged in informal discovery with Netflix's
Vice President of Product Engineering and its Vice
President of Marketing and Analytics. Id. These discovery
efforts allowed Plaintiff's counsel to accurately valuate
by compiling information ranging from the extent to
which Netflix compiled and collected PII to the number
of members that might fall into the Class. Id. ¶ ¶ 62–64.
While formal discovery had not been completed, Class
Counsel has established that they had acquired sufficient
information to make an informed decision about the
valuation of the case, potential obstacles and pitfalls,
and likelihood of success so to as effectively engage in
settlement negotiations. As such, this factor weighs in
favor of settlement. See In re Mego Fin. Corp. Sec. Litig.,

05/01/19

PageID.2084

Page 58 of

146

213 F.3d 454, 459 (9th Cir.2000) (“[F]ormal discovery is
not a necessary ticket to the bargaining table where the
parties have sufficient information to make an informed
decision about settlement.”).

6. Experience and Views of Counsel
*8 The next factor the Court will consider is the
experience and opinion of counsel. In evaluating this
factor, the Court notes that “[p]arties represented by
competent counsel are better positioned than courts to
produce a settlement that fairly reflects each party's
expected outcome in litigation.” Rodriguez v. West,
563 F.3d at 967 (citing In re Pac. Enters. Sec. Litig.,
47 F.3d 373, 378 (9th Cir.1995)). Moreover, “[t]he
recommendations of plaintiffs' counsel should be given
a presumption of reasonableness.” (In re Omnivision
Techns., Inc., 559 F.Supp.2d 1036, 1043 (N.D.Cal.2009)
(quoting Boyd v. Bechtel Corp., 485 F.Supp. 610, 622
(N.D.Cal.1979)). This factor weighs in favor of approval
in light of Class Counsel's experience with these types
of class action cases rooted in issues involving online
technology and consumer privacy. See Final Approval
Motion at 36–37. The Court also notes that Class Counsel
was appointed as such by this Court after a leadership
fight among the seven plaintiffs' firms involved in this
litigation. See Order Appointing Interim Class Counsel,
Docket Item No. 59.

7. Presence of a Government Participant
Although no government entity was or is a party to this
action, Netflix complied with the notice requirement of
the Class Action Fairness Act (CAFA), 28 U.S.C. § 1715
and provided the requisite notice to government officials.
See Pls.' Final Approval Mot. Ex. H. “Although CAFA
does not create an affirmative duty for either state or
federal officials to take any action in response to a class
action settlement, CAFA presumes that, once put on
notice, state or federal officials will raise any concerns
that they may have during the normal course of the class
action settlement procedures.” Garner, No. 08–CV–1365–
CW, 2010 WL 1687832, at *14. The Court notes that
the Office Attorney General of the Texas sent a letter
dated July 9, 2012, which expressed concerns regarding
the proposed settlement. See Letter from Wade Phillips,
Assistant Attorney General of Texas, to Hon. Edward
J. Davila, Judge, Northern District of California (July
9, 2012) (on file with the United States District Court,
Northern District of California). This letter urged the
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Court not to approve the settlement for similar reasons as
2

do many of the class member Objections. The Court will
address—and ultimately overrule—these Objections that
contain such reasoning in Part IV of this Order below.

8. Reaction of Class Members
The next factor the Court must consider is the reaction
of the class to the proposed settlement. Hanlon 150 F.3d
at 1026. The Settlement Class consists of some 62 million
members. As of November 27, 2012, 2508 class members
opted out of the settlement—approximately one in every
24,800 class members. See Exclusion List, Affidavit of
Tore Hodne Ex. A. Approximately 110 class members
3

filed objections with the Court —approximately one in
every 560,000 class members. Courts have considered
relatively low numbers of objectors compared to the class
size to weigh in favor of settlement. See, e.g., Churchill, 361
F.3d at 577 (affirming approval of class action settlement
with 45 objections from a 90,000–person class); Hanlon,
150 F.3d at 1027 (“[T]he fact that the overwhelming
majority of the class willingly approved the offer and
stayed in the class presents at least some objective positive
commentary as to its fairness”); In re TD Ameritrade Acc't
Holder Litig., Nos. C 07–2852 SBA, C 07–4903 SBA,
2011 WL 4079226, at *7 (N.D.Cal. Sept.13, 2011) (finding
that reaction of a class was “positive” where there were
“only 23 [objections] and less than 200 [opt-outs]” out of
six million class members receiving notice); Browning v.
Yahoo! Inc., No. 04–C–01463–HRL, 2007 WL 4105971,
at *12 (N.D.Cal. Nov.16, 2007) (concluding that a ratio
of one objector for every 100,720 class members to be a
“low” objection rate “even compared to objection rates
in other, similar class action settlements”); Nat'l Rural
Telecomms. Coop. v. DIRECTV, Inc., 221 F.R.D. 523,
529 (C.D.Cal.2004) (“[T]he absence of a large number of
objections to a proposed class action settlement raises a
strong presumption that the terms of a proposed class
settlement action are favorable to the class members.”).
The Court agrees and concludes that this factor weighs
in favor of settlement. See Lane, 696 F.3d 811; Google
Buzz, No. 10–00672–JW, 2011 WL 7560099. Nevertheless,
the Court will still consider and address the substantive
arguments raised by the Objections to the Settlement
Agreement in Part IV of this Order below.

C. Notice
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*9 Under Federal Rule of Civil Procedure 23(c), the
parties need only provide notice “reasonably certain
to inform the absent members of the plaintiff class[.]”
Silber v. Mabon, 18 F.3d 1449, 1454 (9th Cir.1994)
(internal quotation marks omitted). The notice need only
“generally describe[ ] the terms of the settlement in
sufficient detail to alert those with adverse viewpoints to
investigate and to come forward and be heard.” Churchill,
361 F.3d at 575 (internal quotation marks omitted); see
also Mendoza v. Tucson Sch. Dist. No. 1, 623 F.2d 1338,
1351 (9th Cir.1980) ( “Notice in a class suit may consist of
a very general description of the proposed settlement.”).
In this case the parties created and agreed to perform
a Notice Plan, which was outlined in the Preliminary
Approval Order. See Settlement Agreement § 4;
Preliminary Approval Order at 6–8. This plan included
providing class members with notice via email, creating
and maintaining a settlement website containing pertinent
and detailed information regarding the settlement, and
notification via print and online publication. The Court
finds that this plan has met the requirements of Rule
23 and due process and that it has been fully and
properly implemented by the parties and the Settlement
Administrator. Additionally, as noted, the Court has
found that notice had been properly given to the
appropriate federal and state government officials in
accordance with CAFA.

D. Attorneys' Fees
Under the Settlement Agreement, Netflix has agreed to
pay Class Counsel a fee award of up 25% of the Settlement
Fund plus reimbursement of up to $25,000.00 of costs
and expenses. Settlement Agreement § 9.1. Accordingly,
Class Counsel seeks attorneys' fees of $2,250,000.00 plus
the $25,000.00 in costs and expenses. Final Approval
Motion at 41. Class Counsel contends that this fee request
is appropriate under the percentage-of-the-fund analysis
with the lodestar cross-check.

1. Percentage–of–the–Fund
For common fund settlements, like the one before the
Court, the Ninth Circuit has set a “benchmark” fee
award at 25% of the recovery obtained. Vizcaino v.
Microsoft Corp., 290 F.3d 1043 (9th Cir.2002); In re
Bluetooth Headset Prods. Liab. Litig., 645 F.3d 935
(9th Cir.2011). A district court may depart from this
benchmark after providing adequate explanation of
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“special circumstances” so justifying. Id. at 942. “The
Ninth Circuit has set forth a non-exhaustive list of factors
which may be relevant to the district court's determination
of the percentage ultimately awarded: (1) the results
achieved; (2) the risk of litigation; (3) the skill required and
quality of work; (4) the contingent nature of the fee and the
financial burden carried by the plaintiffs; and (5) awards
made in similar cases.” Tarlecki v. bebe Stores, Inc., No. C
05–1777 MHP, 2009 WL 3720872, at *4 (N.D.Cal. Nov.3,
2009) (citing Vizcaino, 290 F.3d at 1048–50).

with Class Counsel's suggested lodestar multiplier of 1.66
which would equate attorneys' fees with the amount
calculated under the percentage method. This multiplier
figure is comparable to other multipliers in similar
approved settlements. See, e.g., Google Buzz, No. 10–
00672–JW, 2011 WL 7560099; Lane, No. C 08–3845
RS, 2010 WL 2076916. As such, the Court finds that
the lodestar method of fee calculation confirms the
reasonableness of the percentage-based calculation.

*10 The Court finds that Class Counsel's request for
$2,250,000.00 meets the Ninth Circuit's benchmark test
and is appropriate under the present circumstances.
The Court has taken into account the complexity of
this litigation, the novelty and risk of the claims and
Plaintiffs' theory of the case, potential potent defenses
and weaknesses of the case, the favorable result Class
Counsel has achieved on behalf of Plaintiffs and the Class,
and other factors in finding that no departure from this
benchmark is warranted. The Court also notes that this
attorneys' award is similar to that of similar settlements
involving cy pres distribution. See, e.g., Google Buzz, No.
10–00672–JW, 2011 WL 7560099; Lane v. Facebook, Inc.,
No. C 08–3845 RS, 2010 WL 2076916 (N.D.Cal. May 24,
2010).

E. Incentive Awards
“[N]amed plaintiffs, as opposed to designated class
members who are not named plaintiffs, are eligible for
reasonable incentive payments.” Staton, 327 F.3d at 977.
In judging the appropriateness of incentive awards a
district court should use “relevant factors includ[ing] the
actions the plaintiff has taken to protect the interests of
the class, the degree to which the class has benefitted from
those actions ... the amount of time and effort the plaintiff
expended in pursuing the litigation ... and reasonabl[e]
fear[s of] workplace retaliation.” Id. (internal quotation
marks omitted).

2. Lodestar Comparison
“[W]hile the primary basis of the fee award remains the
percentage method, the lodestar [method] may provide
a useful perspective on the reasonableness of a given
percentage award.” Vizcaino, 290 F.3d at 1050. The
“lodestar method” of calculating attorneys' fees “involves
multiplying the number of hours the prevailing party
reasonably expended on the litigation by a reasonably
hourly rate.” Staton, 327 F.3d at 965 (internal quotation
marks omitted). The lodestar method is merely a “crosscheck” to test the percentage figure's reasonableness under
the circumstances of the case; the lodestar method's
limitations lie in its creating a possible incentive for
counsel to expend more hours than is necessary on a
litigation or to delay settlement. Vizcaino, 290 F.3d at 1050
n. 5.
Here, Class Counsel calculates attorneys' fees under the
lodestar method to be $1,352,025 plus costs of $47,502.56.
Final Approval Motion at 50. Counsel provides sufficient
support for this calculation considering reasonable hours
and rates. See id. at 50–52. Moreover, the Court agrees

*11 The Settlement Agreement provides that the Class
Representatives and named Plaintiffs in the Related
Actions shall receive a total Incentive Award of $30,000
from the Settlement Fund. Settlement Agreement § 9.2.
The Agreement designates that “Class Counsel shall have
the sole responsibility of ensuring that the collective
Incentive Award is distributed appropriately ....” Id.
§ 9.2. Class Counsel requests dividing this award as
follows: $6000 to each of the four Class Representatives
and $3000 to each of the two named Plaintiffs in the
Related Actions. Final Approval Motion at 55. The
Class Representatives and named Plaintiffs in this case
assumed the responsibilities and burdens of acting as
representatives in this lawsuit, including expending time
participating in the litigation of the case with Class
Counsel as well as facing public scrutiny through media
coverage of this high profile suit. Accordingly, the Court
finds the incentive award to be reasonable in light of the
incentive award eligibility factors set forth in Staton.

IV. Objections to the Settlement Agreement and Awards
The Court now turns to the substance of the Objections
to the Settlement Agreement. The Objectors bear the
burden of proving any assertions they raise challenging
the reasonableness of a class action settlement. United
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States v. Oregon, 913 F.2d 576, 581 (9th Cir.1990). The
Court iterates that the proper standard for approval of the
settlement is whether it is fair, reasonable, adequate, and
free from collusion—not whether the class members could
have received a better deal in exchange for the release of
their claims. See Hanlon 150 F.3d at 1027 (“Settlement is
the offspring of compromise; the question we address is
not whether the final product could be prettier, smarter
or snazzier, but whether it is fair, adequate and free from
collusion.”). The Court also reasserts that the proper
notice procedures were followed in this case which allowed
class members to opt out of the Settlement Agreement and
preserve their potential claims if they were unhappy with
the results of the Agreement.
After reviewing the Objections the Court has determined
that they are to be overruled. 4 The Court will provide an
explanation of this determination with regard to some of
the meritorious arguments raised in the Objections.

A. Objections to the Cy Pres Nature of Funds
Distribution
A majority of the Objections criticize the Settlement's use
of the cy pres method of distribution of the Settlement
Fund. Many of these Objections present philosophical
and generalized attacks on the law providing for cy
pres distribution in class action settlements. Similar
Objections express disapproval that the charitable cy pres
organizations, and not the class members, receive the
monetary settlement funds. Objections of this nature find
no support in the law; as the Court has explained, cy pres
distribution has been found to be an appropriate relief
mechanism. See, e.g., Lane, 696 F.3d at 819; Nachshin,
663 F.3d at 1036. Further, as noted, Plaintiffs have made
a sufficient showing that the cost of distributing the
settlement to the 62 million individual class members
would exceed the size of the fund, thus making such a
remedy cost-prohibitive and infeasible.
*12 Other objections take issue with the process by
which the cy pres recipients were selected, arguing that
the individual class members should have been the ones
making such decisions. Again, the law in this Circuit
rejects this notion: “We do not require as part of that
doctrine that settling parties select a cy pres recipient
that the court or class members would find ideal. On
the contrary, such an intrusion into the private parties'
negotiations would be improper and disruptive to the
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settlement process.” Lane, 696 F.3d at 820–21; see also
Hanlon, 150 F.3d at 1027. In fact, contrary to the
contentions of these types of Objections, Class Counsel
set up an application system which included fielding
input and suggestions from Class Members as to which
organizations should be named as cy pres recipients.
A next line of argument raised by some of these Objections
challenge the types of organizations selected as cy pres
recipients. Some suggest that funds should be distributed
to other charities for the purposes of helping the poor
or needy. This argument does not take into account
Ninth Circuit precedent, which requires that “[c]y pres
distributions account for the nature of the plaintiffs'
lawsuit, the objectives of the underlying statutes, and
the interests of the silent class members, including their
geographic diversity.” Nachshin, 663 F.3d at 1036. On the
opposite end of the spectrum, other Objections suggest
there is not a sufficient nexus between the recipients and
the claims alleged in this litigation. The Court rejects
these arguments having found the cy pres recipients to be
sufficiently related to the issues that form the core of this
lawsuit. As noted, the organizations provide an array of
consumer advocacy, protection, and education services in
the field of online privacy. As such, the Court overrules
these Objections.

B. Objections Suggesting an “In–Kind” Form Relief
Several Objections suggest an alternative “in-kind” form
of relief such as, among others, a reduction in Netflix
member dues or a free month of Netflix services. These
Objections have many flaws some of which include failing
to demonstrate the economic feasibility of such a form
of relief or failing to take into account class members
who are no longer Netflix customers. But notwithstanding
the weaknesses of these suggestions, the Court notes that
these Objections merely suggest a different or arguably
better settlement award rather than sufficiently calling
into question the fairness or adequacy of the Agreement.
Hanlon, 150 F.3d at 1027 (“Of course it is possible, as
many of the objectors' affidavits imply, that the settlement
could have been better. But this possibility does not
mean the settlement presented was not fair, reasonable or
adequate.”). Accordingly, these types of Objections are
overruled.

C. Objections to the Amount of the Settlement Fund
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Several Objections call into question the amount of the
Settlement Fund, claiming it is too small. As explained
above, the Court has found that the amount of the cash
settlement to be fair and adequate considering the strength
of Plaintiffs' case, potential defenses, experience and
opinion of counsel, the settlement amount of similar class
action litigations, and other factors. Again, the Court has
been instructed not to substitute its own judgment for that
of the parties who were the ones actually engaging in the
negotiations. See Pac. Enterprises Sec. Litig., 47 F.3d at
378 (“Parties represented by competent counsel are better
positioned than courts to produce a settlement that fairly
reflects each party's expected outcome in litigation.”).

D. Objections to the Injunctive Relief
*13 Another group of Objections takes issue with the
injunctive relief provided for as part of the Settlement
Agreement. These Objections argue that the decoupling
of information is reversible or unconnected to the wrongs
for which Plaintiffs sought relief in bringing this suit.
Like with many of the others, these Objections do not
sufficiently show that the injunctive relief is inherently
unfair so as to disapprove of the Settlement Agreement.
To the contrary, the injunctive relief seeks to prevent
Netflix from engaging in precisely the activity which
underlies this class action. In Lane, the Ninth Circuit
approved of this type of injunctive relief despite objections
suggesting that the complained-of activity have already
been ceased by the defendant in that case. See Lane
696 F.3d at 825 (approving an injunction that required
defendant Facebook to terminate the complained-of
Beacon program over objections that Beacon had already
been terminated). As for the Objections' suggestions that
the decoupling is reversible, the Court notes that if it
reversed the decoupling, Netflix would be violating the
Court-approved Settlement Agreement. As such, these
Objections are overruled.

E. Objections to Attorneys' Fees and Incentive Wards
A sizeable group number of Objections challenge
the Settlement Agreement's provisions with regard to
attorneys' fees for Class Counsel and incentive awards to
the Named Plaintiffs and Class Representatives. These
objections amount to generalized quarrels with the law
regarding such fees and awards in class action settlements,
the processes used to calculate such fees, and whether
the fees and awards are justified in light of Settlement
Agreement. These arguments ignore the well-established
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Ninth Circuit law regarding attorneys' fees and incentive
awards, which have been addressed above. Because the
Court has found that the fees and awards are reasonable
and proper under the law, these objections are rejected.

V. Conclusion and Order
For the foregoing reasons, the Court finds that the
Settlement Agreement including the Award of Attorneys'
Fees, Expenses, and Incentive Award, is fair, adequate,
and reasonable; that it satisfies Federal Rule of Civil
Procedure 23(e) and the fairness and adequacy factors
of this Circuit; and that it should be approved and
implemented as set out in this Court's Final Order
and Judgment. The Final Approval Motion is therefore
GRANTED.
Since this Order effectively disposes of the entire case, the
Clerk shall close this file upon entry of Judgment.

IT IS SO ORDERED.
[PROPOSED] FINAL JUDGMENT AND
ORDER OF DISMISSAL WITH PREJUDICE.
Pending before the Court is Plaintiffs' Motion for
Final Approval of Class Action Settlement and Award
of Attorneys' Fees, Expenses, and Incentive Award
(Dkt.190) (the “Motion”). The Court, having reviewed the
papers filed in support of and in opposition to the Motion,
heard argument of counsel, and good cause appearing
therein, Plaintiffs' Motion is hereby GRANTED and it
is hereby ORDERED, ADJUDGED, and DECREED
THAT:
*14 1. Terms and phrases in this Order shall have the
same meaning as ascribed to them in the Parties' April 30,
2012 Class Action Settlement Agreement (the “Settlement
Agreement”).
2. This Court has jurisdiction over the subject matter of
this action and over all Parties to the Action, including all
Settlement Class Members.
3. On July 5, 2012, this Court granted Preliminary
Approval of the Settlement Agreement and preliminarily
certified a settlement class consisting of:
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All Subscribers as of the date
of entry of Preliminary Approval.
Excluded from the Settlement
Class are the following: (i) the
Settlement Administrator, (ii) the
Mediator, (iii) any respective parent,
subsidiary, affiliate or control
person of the Defendant or its
officers, directors, agents, servants,
or employees as of the date of
filing of the Action, (iv) any judge
presiding over the Action and
the immediate family members of
any such Person(s), (v) persons
who execute and submit a timely
request for exclusion, and (vi) all
persons who have had their claims
against Defendant fully and finally
adjudicated or otherwise released.

(Dkt. 80 at 2.)
4. Attached hereto and incorporated into this Order as
Appendix 1 is a schedule of all such persons who have
timely and validly requested to be excluded from the
Settlement Class.
5. This Court now affirms certification of the Settlement
Class and gives final approval to the settlement and
finds that the Settlement Agreement is fair, reasonable,
adequate, and in the best interests of the Settlement Class.
The complex legal and factual posture of this case, and the
fact that the Settlement Agreement is the result of arms'
length negotiations presided over by a neutral mediator
support this finding. The Class Representatives and Class
Counsel adequately represented the Settlement Class for
purposes of entering into and implementing the Settlement
Agreement. Accordingly, the Settlement Agreement is
hereby finally approved in all respects, and the Parties are
hereby directed to perform its terms.
6. The Court-approved Notice Plan to the Settlement
Classes, as set forth in the Preliminary Approval Order
on July 5, 2012, was the best notice practicable under the
circumstances and included comprehensive nationwide
newspaper publication, website publication, and direct
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e-mail notice. The Notice Plan has been successfully
implemented and satisfies the requirements of Federal
Rule of Civil Procedure 23 and Due Process.
7. The Court finds that the Defendant properly and
timely notified the appropriate state and federal officials
of the Settlement Agreement, pursuant to the Class Action
Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 1715. The
Court has reviewed the substance of Defendant's notice
and accompanying materials, and finds that they complied
with all applicable requirements of CAFA.
8. Subject to the terms and conditions of the Settlement
Agreement, this Court hereby dismisses the action on the
merits and with prejudice.
*15 9. Upon the Effective Date of this settlement,
Plaintiffs and each and every Settlement Class Member,
fully, finally, completely and forever, release, acquit and
discharge each released Party from any and all Released
Claims, except that Released Claims shall not extend
to claims that are asserted in the case of Mollett v.
Netflix, Inc., No. 5:11–cv–01629–EJD as of the date of the
Settlement Agreement.
10. Upon the Effective Date, the above release of
claims and the Settlement Agreement will be binding
on, and have res judicata and preclusive effect in
all pending and future lawsuits or other proceedings
maintained by or on behalf of Plaintiffs and all other
Settlement Class Members, Releasing Parties, and their
heirs, executors, and administrators, 00 successors, and
assigns. All Settlement Class Members who have not
been properly excluded from the Settlement Class are
hereby permanently barred and enjoined from filing,
commencing, prosecuting, intervening in, or participating
(as class members or otherwise) in any lawsuit or other
action in any jurisdiction based on or arising out of the
Released Claims.
11. Netflix is hereby ordered to implement and comply
with Sections 2.1 and 2.2 of the Settlement Agreement
regarding the injunctive relief made available to the
Settlement Class Members.
12. The Court awards to Settlement Class Counsel
$2,250,000.00 as attorneys' fees and costs.
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13. The Court awards to the Class Representatives and
named-Plaintiffs in the Related Actions $ 30,000.00 as an
Incentive Award for their roles in this case and the Related
Actions.
14. Defendant shall pay the Fee Award and Incentive
Award pursuant to and in the manner provided by the
terms of the Settlement Agreement.
15. Except as otherwise set forth in this Order, the Parties
shall bear their own costs and attorneys' fees.
16. This Court hereby directs entry of this Final Judgment
based upon the Court's finding that there is no just
reason for delay of enforcement or appeal of this
Final Judgment notwithstanding the Court's retention of
jurisdiction to oversee implementation and enforcement
of the Settlement Agreement.
17. This Final Judgment and order of dismissal with
prejudice, the Settlement Agreement, the settlement that
it reflects, and any and all acts, statements, documents,
or proceedings relating to the Settlement Agreement are
not, and shall not be construed as, or used as an admission
or concession by or against the Parties with respect to
any fault, wrongdoing, or liability, or of the validity of
any Claim or defense, or of the existence or amount of
damages, or that the consideration to be given under the
Settlement Agreement represents an amount equal to, less
than or greater than the amount that could have or would
have been recovered after trial.
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18. The Parties, without further approval from the
Court, are hereby permitted to agree and to adopt
such amendments, modifications, and expansions of the
Settlement Agreement and its implementing documents
(including all exhibits to the Settlement Agreement) so
long as they are consistent in all material respects with the
Final Judgment and do not limit the rights of Settlement
Class Members.
*16 19. Without affecting the finality of this
Final Judgment in any way, this Court hereby
retains continuing jurisdiction over, inter alia, (a)
implementation, enforcement, and administration of
the Settlement Agreement, including any releases in
connection therewith; (b) resolution of any disputes
concerning class membership or entitlement to benefits
under the terms of the Settlement Agreement; and (c)
all Parties hereto, for the purpose of enforcing and
administering the Settlement Agreement and the Action
until each and every act agreed to be performed by the
Parties has been performed pursuant to the Settlement
Agreement.

IT IS SO ORDERED.
All Citations
Not Reported in F.Supp.2d, 2013 WL 1120801

Footnotes

1

2
3
4

Several judges on the Ninth Circuit have expresses disapproval of the Lane settlement, albeit in dissenting opinions. One
of the reasons these judges took issue with that settlement involves that fact that the cy pres funds were to be used in part
by the defendant to set up an organization to educate users about issues related to privacy and protection of their PII. See
Lane v. Facebook, Inc., No. 10–16380, No. 10–16398, 2013 U.S.App. LEXIS 3935, at *4, 2013 WL 765140 (9th Cir. Feb.
26, 2013), denying petition for reh'g en banc 696 F.3d 811 (9th Cir.2012) (Smith, J., dissenting) (“The ‘charity’ is simply
a bespoke creation of this settlement.”); Lane, 696 F.3d at 832 (Kleinfeld, J., dissenting) (“Every nickel of the remainder
of the $9,500,000 ... goes not to the victims, but to an entity partially controlled by Facebook and class counsel). The
cy pres recipients in this case, unlike the settlement in Lane, are already-existing charitable organizations that provide
educational as well as legal services related to online privacy issues and concerns.
The letter expresses concerns with the cy pres nature of distribution, the fact that the individual class members do not
receive monetary compensation, and that Class Counsel receives 25% of the $9,000,000.00 Settlement Fund as an
award.
The properness of the filing of several objections is disputed by Plaintiffs. See Pls.' Reply Memo. in Supp. of Final Approval
Mot. 1 n. 1. For the purposes of this Order the Court has considered the substantive arguments of all objections, even
those whose properness of filing is under dispute.
Shortly before and after the Final Fairness hearing, there have been several requests to file and strike additional briefings
in this matter. See Docket Item Nos. 231, 239, 243, 246, 253. Netflix's Motion to Strike, Docket Item No. 231, is GRANTED.
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Class Member Tanner's Motion for Leave to File Supplementary Memorandum, Docket Item No. 239, is DENIED. Netflix's
Motion to file a Surreply, Docket Item No. 243, is DENIED. Netflix's Motion to Strike, Docket Item No. 246, is GRANTED.
Class Counsel's Motion for Leave to File Instanter, Docket Item No. 253, is DENIED.

End of Document
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2011 WL 6209188
United States District Court,
E.D. Michigan,
Southern Division.
In re PACKAGED ICE ANTITRUST LITIGATION.
This Order Relates To: Direct Purchasers Action.
No. 08–MDL–01952.
|
Dec. 13, 2011.

OPINION AND ORDER (1) GRANTING DIRECT
PURCHASER PLAINTIFFS' MOTION FOR FINAL
APPROVAL OF PROPOSED SETTLEMENT
WITH ARCTIC GLACIER INCOME FUND,
ARCTIC GLACIER. INC., AND ARCTIC GLACIER
INTERNATIONAL, INC. (DKT. NO. 394); (2)
GRANTING DIRECT PURCHASER PLAINTIFFS'
MOTION FOR APPROVAL OF PROPOSED PLAN
OF DISTRIBUTION OF FUNDS RECEIVED
IN SETTLEMENTS WITH HOME CITY ICE
COMPANY. ARCTIC GLACIER INCOME
FUND. ARCTIC GLACIER, INC., AND ARCTIC
GLACIER INTERNATIONAL, INC. (DKT. NO.
395); and (3) GRANTING IN PART DIRECT
PURCHASER PLAINTIFFS' COUNSEL'S
MOTION FOR AN AWARD OF ATTORNEYS'
FEES AND REIMBURSEMENT OF LITIGATION
COSTS AND EXPENSES (DKT. NO. 396)
PAUL D. BORMAN, District Judge.
*1 This matter is before the Court on Direct Purchaser
Plaintiffs' Motion for Final Approval of Proposed
Settlement with Arctic Glacier Income Fund, Arctic
Glacier, Inc., and Arctic Glacier International, Inc.
(Dkt. No. 394), Direct Purchaser Plaintiffs' Motion
for Approval of Proposed Plan of Distribution of
Funds Received in Settlements with Home City Ice
Company, Arctic Glacier Income Fund, Arctic Glacier,
Inc. and Arctic Glacier International, Inc. (Dkt. No.
395) and Direct Purchaser Plaintiffs' Counsel's Motion
for an Award of Attorneys' Fees and Reimbursement
of Litigation Costs and Expenses (Dkt. No. 396). A
Final Fairness Hearing was held on October 28, 2011.
For the reasons that follow, the Court GRANTS the
motion for final approval of the Arctic Glacier settlement,
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GRANTS the motion for approval of the proposed plan
of distribution of funds received in the Home City and
Arctic Glacier settlements and GRANTS IN PART the
motion for an award of attorneys' fees and expenses.

INTRODUCTION
This action is the lead case in the consolidated class
action In re Packaged Ice Antitrust Litig., No. 08–MDL–
1952 (E.D.Mich.2008). In this multidistrict litigation
involving some 68 consolidated actions, Plaintiffs are
both direct purchasers (retail stores and gas stations
who purchased directly from Defendants) and indirect
purchasers (individuals who purchased from retail stores
and gas stations) of packaged ice from Defendants in the
United States.
This Opinion and Order relates to the Direct Purchaser
action, which alleges that Defendants Reddy Ice Holdings,
Inc. and Reddy Ice Corporation (the “Reddy Ice
Defendants”), Defendants Arctic Glacier Income Fund,
Arctic Glacier, Inc. and Arctic Glacier International,
Inc. (collectively the “Arctic Glacier Defendants”) and
Defendant Home City Ice Company (“Home City”)
conspired to allocate customers and markets throughout
the United States, in violation of Section 1 of the
Sherman Antitrust Act, 15 U.S.C. § 1. The Direct
Purchaser Plaintiffs now move for final approval of a
settlement agreement with the Arctic Glacier Defendants,
for authorization of a plan of distribution of the settlement
funds from the settlement with Arctic Glacier and the
prior settlement with Home City and for an award
of attorneys' fees and reimbursement of expenses. 1
Direct Purchaser Plaintiffs' litigation against Reddy Ice
continues. For the reasons that follow, the Court approves
the settlement with Arctic Glacier, approves the plan of
distribution and approves in part the requested legal fees
and expenses.

I. BACKGROUND
A. The Multidistrict Packaged Ice Litigation
In 2008, the Department of Justice (“DOJ”) executed a
search warrant against Reddy Ice, thereby going public
with an investigation into the packaged ice industry in the
United States. Packaged ice is sold from freezers placed
by manufacturers in retail stores. Multiple civil antitrust
actions were subsequently filed against the Reddy
Defendants, the Arctic Glacier Defendants and Home
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City. On June 5, 2008, Pursuant to 28 U.S.C. § 1407, the
United States Judicial Panel on Multidistrict Litigation
(“JPML”) transferred all pending and subsequent related
civil actions to this District, and ordered that they be
assigned to this Court for coordinated or consolidated
pretrial proceedings. (Transfer Order, Dkt. No. 1.) A total
of 68 cases have been transferred and consolidated in
accordance with the MDL Order, the majority of the
transferred cases being direct purchaser actions. (Transfer
Order, Conditional Transfer Orders 1–6, Dkt. Nos. 1, 9,
47, 70, 85, 356, 384.)
*2 On June 1, 2009, this Court appointed Kohn, Swift
& Graft, P.C. as interim lead counsel and Gurewitz &
Raben, PLLC as liaison counsel for the proposed Direct
Purchaser class. (Dkt. No. 175.) On September 15, 2009,
the Direct Purchaser Plaintiffs filed their Consolidated
Amended Class Action Complaint (“CAC”). (Dkt. No.
198.) On October 30, 2009, the Reddy Ice Defendants and
the Arctic Glacier Defendants filed motions to dismiss the
CAC. (Dkt.Nos.202, 203.) On July 1, 2010, this Court
issued an Opinion and Order Denying Defendants Reddy
Ice and Arctic Glacier's Motions to Dismiss, finding that
the CAC stated a plausible claim for relief as to both
Reddy Ice and Arctic Glacier under section 1 of the
Sherman Antitrust Act. (Dkt. No. 260).
On November 13, 2009, Direct Purchaser Plaintiffs
filed a motion for preliminary approval of a settlement
agreement dated October 30, 2009 between Direct
Purchaser Plaintiffs and Defendant Home City (“the HC
Settlement Agreement”). On August 26, 2010, the Court
held a preliminary fairness hearing on the proposed HC
Settlement Agreement. In an Opinion and Order dated
September 2, 2010, the Court preliminarily approved
the proposed HC Settlement Agreement, authorized
Direct Purchaser Plaintiffs to disseminate notice, and set
February 10, 2011 as the date for the Final Fairness
Hearing on the proposed Settlement Agreement. (Dkt.
No. 285.) The Court held a Final Fairness Hearing
on February 10, 2011 and, in an Amended Opinion
and Order dated February 22, 2011, the Court granted
final approval of the HC Settlement Agreement and
granted class counsel's request to use a portion of the HC
Settlement funds for litigation expenses incurred in the
continued prosecution of the action against the remaining
non-settling Defendants. (Dkt. No. 329.)
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On April 7, 2011, Direct Purchaser Plaintiffs filed
a motion for preliminary approval of a settlement
agreement dated March 30, 2011 between Direct
Purchaser Plaintiffs and the Arctic Glacier Defendants
(“the AG Settlement Agreement”). The motion sought
preliminary approval of the AG Settlement Agreement
and approval to disseminate notice to the proposed AG
Settlement Class. (Dkt. No. 351.) On May 20, 2011, the
Court held a preliminary fairness hearing on the proposed
AG Settlement Agreement. On July 12 and July 19, 2011,
the Court received revised proposed class notices, which
better explained to class members the potential impact
of the Most Favored Nation Clause in the Home City
Settlement Agreement on the AG Settlement Agreement.
In an Opinion and Order dated July 20, 2011, the Court
preliminarily approved the proposed AG Settlement
Agreement, appointed Kohn, Swift & Graf, P.C. and
Gurewitz & Raben, PLLC (“Class Counsel”) as Class
Counsel for the AG Settlement Class, authorized Direct
Purchaser Plaintiffs to disseminate notice, and set October
28, 2011 as the date for the Final Fairness Hearing on the
proposed AG Settlement Agreement. (Dkt. No. 285.)

B. The Terms of the Settlement Agreement with the
Arctic Glacier Defendants
*3 The principal terms of the AG Settlement Agreement
are as follows:
(1) The Settlement Amount. The AG Settlement
Agreement provides that Arctic Glacier will pay $12.5
million in two installments. (AG Settlement Agreement
¶ 19.) The first installment of $2.5 million was paid on
August 4, 2011. In the original Settlement Agreement,
the second installment was to be paid on the later of
November 1, 2011 or 30 days after this Court entered
its Final Order approving the AG Settlement Agreement.
By an Amendment dated October 26, 2011, the Direct
Purchaser Plaintiffs and Arctic Glacier agreed to modify
the date on which the second installment payment would
be due to “the later of April 2, 2012 or thirty (30) days
after entry of the final judgment order” approving the
AG Settlement. (Dkt. No. 400.) All other terms and
conditions of the AG Settlement Agreement remain the
same. Interest is to be paid on each installment, with
interest accruing 30 days following the date on which the
AG Settlement Agreement was executed. The Settlement
Funds have been, and are to be, invested in United
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States Government Treasury securities or United States
Treasury money market funds.
An issue remains regarding whether Home City will
claim a refund from the amount that it paid in the
HC Settlement Agreement, pursuant to a Most Favored
Nation (“MFN”) clause in the HC Settlement Agreement.
Home City and the Direct Purchaser Plaintiffs continue
to discuss whether the MFN clause has been triggered
and, if so, how much of a refund Home City is due. If
a refund is due, this amount will be withdrawn from the
total Settlement Fund and the amount available to the
class reduced accordingly. The potential for this reduction
in the Settlement Fund was fully disclosed to potential
class members in both the Notice and Summary Notice of
the AG Settlement.
In their efforts to analyze the reasonableness of the
AG Settlement amount, the Direct Purchaser Plaintiffs
reviewed Arctic Glacier's financial information and
had discussions with Arctic Glacier and its counsel
regarding Arctic Glacier's precarious financial condition,
its significant debt load and the extensive control of its
lenders over its financial affairs. Based on their review
of Arctic Glacier's financial affairs, Direct Purchaser
Plaintiffs have concluded that the amount that Arctic
Glacier has agreed to pay in settlement represents the limit
that Arctic Glacier could pay given its financial restraints.
(2) Rights to Reduce the Settlement Amount or Withdraw
From the Settlement. The Settlement Agreement provides
that Arctic Glacier may reduce its settlement payment
based on certain thresholds being crossed regarding the
percentage of purchases of packaged ice from Arctic
Glacier during the class period from customers that
elected to be excluded from the Settlement Class. (AG
Settlement Agreement ¶ 20.) If the dollar amount
of purchases by Settlement Class members requesting
exclusion exceeds a certain percentage of either Arctic
Glacier's total sales, or the total sales of the other
Defendants, during the class period, Arctic Glacier has a
right to withdraw from the settlement altogether.
*4 Only 15 potential class members, a minimal number,
have exercised their right to be excluded from the
Settlement. These opt-outs, according to counsel for the
Direct Purchaser Plaintiffs, include a few larger entities
but are predominantly “mom and pop entities.” Three of
the larger entities, the Koch companies, also opted out of
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the HC Settlement. A list of those entities who filed timely
notices of their intent to opt-out of the AG Settlement is
attached to this Order as Exhibit A. The percentage of
sales represented by those members seeking exclusion has
not triggered any of the provisions of paragraph 20 of the
Settlement Agreement.
(3) Cooperation. In addition to paying the $12.5 million,
Arctic Glacier agreed to cooperate with the Direct
Purchaser Plaintiffs' Counsel in connection with the
prosecution of claims against the remaining Defendant,
Reddy Ice. Arctic Glacier, per the terms of the AG
Settlement Agreement, has already produced to the Direct
Purchaser Plaintiffs the documents that it produced to the
Department of Justice. Arctic Glacier has also arranged
a meeting between outside counsel for Arctic Glacier
and Class Counsel. Arctic Glacier will also provide
declarations and testimony as necessary to establish the
admissibility of its documents and to use its best and good
faith efforts to make present and former officers available
for interviews, depositions or trial testimony.
(4) Releases. Upon the occurrence of the Effective Date
of the AG Settlement Agreement, as defined in paragraph
17 of the Settlement Agreement, the named Plaintiffs and
the Settlement Class members (as defined in paragraph 7
of the Settlement Agreement) release all claims (as defined
in paragraph 18 of the Settlement Agreement) against
Arctic Glacier (and additional “releasees” as defined in
paragraph 6 of the Settlement Agreement). Specifically
excluded from the category of “releasees” are the nonsettling Reddy Ice Defendants. (Settlement Agreement
¶ 6.) Specifically excluded from the claims released are
any claims made by indirect purchasers of Packaged Ice
as to their indirect purchases, or any product defect or
similar claim between the parties relating to Package Ice.
(Settlement Agreement ¶ 18.)
(5) Sales by Arctic Glacier Remain in the Case Against
the Reddy Ice Defendants. The proposed AG Settlement
Agreement will not affect the non-settling Defendant's
joint and several liability for the alleged conspiracy. Arctic
Glacier sales will remain in the case as a basis for damage
claims and the non-settling Defendant remains jointly and
severally liable for damages on those sales. (Settlement
Agreement ¶ 34.)
(6) Stipulation to Class Certification. The parties to
the Settlement Agreement have stipulated that the
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requirements of Fed.R.Civ.P. 23(a) and 23(b)(3) have
been satisfied and have stipulated to certification of the
following Settlement Class, which is identical to the class
certified by the Court for purposes of the HC Settlement,
for purposes of settlement with Arctic Glacier:

*5 All purchasers of Packaged
Ice who purchased Packaged Ice
in the United States directly from
any of the Defendants or their
subsidiaries or affiliates (including
all predecessors thereof) at any
time during the period from
January 1, 2001 to March 6,
2008. Excluded from the Settlement
class are governmental entities
and Defendants, including their
parents, subsidiaries, predecessors
or successors, and Defendants' coconspirators.

C. Notice to the Class and Requests for Exclusion and/
or Objections
The Direct Purchaser Plaintiffs, in compliance with the
Notice provisions of this Court's July 20, 2011 Preliminary
Approval Order, mailed 208,862 notices on August 3,
2011 to potential class members whose addresses were
provided by Defendants. (Dkt. No. 393, Notice of Filing
Affidavits of Mailing and Publication, Ex. A.) The firm
responsible for mailing the notices, Smith–Edwards–
Dunlap Printing Company, also published a Summary
Notice in the National Edition of the Wall Street Journal.
The Notice, Settlement Agreement and a copy of the
Consolidated Class Action Complaint were also made
available at www.kohnswift.com. (Dkt. No. 393, Notice
of Filing Affidavits of Mailing and Publication.)
The Court finds that the method, form and content of
the class notice by mail and publication approved by
the Court on July 20, 2011 (Dkt. No. 285, Preliminary
Approval Order), mailed to the Class Members by Smith
Edwards–Dunlap Printing Company first class U.S. Mail
on August 3, 2011 and published in the Wall Street
Journal on August 11, 2011, satisfied Rule 23(e)(1) notice
requirements. “The contents of a Rule 23(e) notice are
sufficient if they inform the class members of the nature
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of the pending action, the general terms of the settlement,
that complete and detailed information is available from
the court files, and that any class member may appear and
be heard at the hearing.” 3 Newberg on Class Actions,
§ 8.32 (4th ed.2010). Plaintiffs obtained the names and
addresses of potential Class Members from customer lists
provided by the Defendants, and the Notice explained the
litigation and the terms of the Settlement Agreement in
detail and also provided the Class Members access to the
relevant documents, i.e. the Settlement Agreement and
the Complaint, via the Kohn Swift website. The Notice
explained in detail, and highlighted in bold print, the
process for requesting exclusion and for filing objections
with the Court and also informed Class Members of
their right to attend the hearing upon proper notice
to the Court. The Notice explains that the previouslyapproved HC Settlement amount of $13.5 million will be
combined with the $12.5 million Arctic Glacier Settlement
amount into a single Settlement Fund. The Notice
also informed Class Members of the potential for the
Settlement Amount to decrease in the event that the HC
Settlement Agreement MFN provision is triggered. The
Notice also explained the process for submitting Claims
Forms in great detail, attaching easy-to-follow worksheets
to facilitate the submission of claims.
*6 The Court concludes that the notice was “reasonably
calculated, under all the circumstances, to apprise [the
Class Members] of the pendency of the action and afford
them an opportunity to present their objections.” UAW
v. General Motors Corp., 497 F.3d 615, 631 (6th Cir.2007)
(citations omitted). The Court finds that the Notice fully
complied in all respects with the requirements of Federal
Rule of Civil Procedure 23 and the requirements of due
process.

D. The Proposed Plan of Distribution
The Direct Purchaser Plaintiffs seek approval for
distribution of the proceeds of the HC and the AG
Settlement Agreements on a pro rata basis to those
members of the Settlement Class who filed valid
and timely claims. The deadline for filing claims was
November 26, 2011. (Dkt. No. 394, Mot. for Final
Approval, Ex. C, Notice and Claim Form.) In connection
with the HC Settlement, the Notice that was sent to Class
Members on November 2, 2010 did not explain the claims
process, but explained to Class Members that if they
remained in the HC Settlement Class, they would receive
a second notice setting forth the process for submitting
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claims. (Dkt. No. 395, Mot. for Approval of Plan of
Distribution, Ex. A, Home City Notice.)
In connection with the AG Settlement, the August 3, 2011
Notice that was sent to 208,862 Class Members (largely
the same individuals that received the HC Settlement
Agreement Notice) explained the claims process and
attached an easy-to-follow claim form for listing all
information that would be necessary to process a valid
claim and obtain their share of the net settlement funds.
On December 7, 2011, in response to a request from
the Court, the Direct Purchaser Plaintiffs informed the
Court that “there has been a positive and robust response
to the Notice by the class member purchasers, and
that claims have been submitted setting forth purchases
of over $1.4 billion, constituting approximately 46%
of the total packaged ice sales in the United States
by Defendants during the seven year and two month
settlement period.” (Dkt. No. 404, Direct Purchaser
Plaintiffs' Report Regarding the Claims Submission
Process, 1.) “Claims have been received from purchasers
across the board, from Fortune 100 companies and
national chains, to “mom and pops” with claims of less
than $100.” Id. By way of example, Direct Purchaser
Plaintiffs note that four claimants filed claims for
purchases of $100 million or more; an additional 17 filed
claims for purchases of $10 million or more, and an
additional 93 filed claims for purchases greater than $
1 million. At the other end of the spectrum, 166 claims
are for less than $1,000 and the remaining 2,480 claims
are for purchases between $1,000 and $1 million. Id. at
2. Direct Purchaser Plaintiffs state that collectively, the
Defendants' relevant sales during the class period total
approximately $3.1 billion (Home City's sales were $527
million, Arctic Glacier's were $563 million and Reddy
Ice's were $2 billion) so the amount represented by the
claims filed is approximately 46% of the Defendants' sales
during the class period. The Direct Purchaser Plaintiffs
further informed the Court that as of December 5, 2011,
the claims administrator had received 2,760 timely filed
claims with total claimed purchases of $1,431,127,786.40.
Id. at 1–2. All of the claims are subject to further review
by the claims administrator. Direct Purchaser Plaintiffs'
counsel represents that from his “experience, the amount
of purchases in the filed claims represents a significant
percentage of the effected [sic] market participating in the
claims process and proposed distribution.” Id. at 2.

II. ANALYSIS
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*7 The Sixth Circuit and courts in this district have
recognized that the law favors the settlement of class
action lawsuits. UAW, 497 F.3d at 632 (noting “the
federal policy favoring settlement of class actions”);
IUE–CWA v. General Motors Corp., 238 F.R.D. 583,
593 (E.D.Mich.2006) (noting “the general federal policy
favoring the settlement of class actions”). This policy
applies with equal force whether the settlement is partial,
involving only some of the defendants, or complete.
See In re Beef Ind. Antitrust Litig., 607 F.2d 167,
172 (5th Cir.1979) (finding nothing in the cases or
the commentaries to suggest that approval of a precertification settlement is dependent upon the settlement
being complete as to all parties); Newby v. Enron Corp.,
394 F.3d 296 (5th Cir.2004) (affirming approval of partial
settlement where class certified for settlement purposes
only).
“The evaluation and approval of a class settlement is
committed to the sound discretion of the district court”
and the district court “should approve a class settlement
if, following a hearing, the court determines that the
settlement ‘is fair, reasonable, and adequate.’ “ IUE–
CWA, 238 F.R.D. at 593, 594. “In exercising that
discretion, the Court may limit the fairness hearing to
whatever is necessary to aid it in reaching an informed,
just and reasoned decision” and “the settlement or fairness
hearing is not to be turned into a trial or rehearsal for
trial on the merits.” Int'l Union v. Ford Motor Co., No. 05–
74730, 2006 WL 1984363, at *21 (E.D.Mich. July 13, 2006)
(internal quotation marks and citations omitted). “Given
that class settlements are favored, the role of the district
court is limited to the extent necessary to reach a reasoned
judgment that the agreement is not the product of fraud
or overreaching by, or collusion between, the negotiating
parties, and that the settlement taken as a whole, is fair,
reasonable and adequate to all concerned.” IUE–CWA,
238 F.R.D. at 594 (internal quotation marks and citations
omitted); Sheick v. Automotive Component Carrier LLC,
No. 09–14429, 2010 WL 4136958, at *14 (E.D.Mich.
Oct. 18, 2010) (“In assessing a proposed settlement, the
district court judge ‘may not substitute his or her judgment
for that of the litigants and their counsel’ and ‘should
approve a class settlement if, following a hearing, the
court determines that the settlement ‘is fair, reasonable,
and adequate.’ ”) (quoting IUE–CWA, 238 F.R.D. at 593,
593). “Settlement embodies a bargained give and take
between the litigants that is presumptively valid about
which the Court should not substitute its judgment for
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that of the parties.” Ford, 2006 WL 1984363, at *21
(internal quotation marks and citation omitted).

Federal Rule of Civil Procedure 23(a) provides that
class members may represent a class if the following
prerequisites are satisfied:

A. Final Certification of the AG Settlement Class
In its order preliminarily approving the AG Settlement
Class, the Court conditionally certified the AG Settlement
Class, as defined in the proposed AG Settlement
Agreement, and identical to the class finally approved by
the Court for purposes of the HC Settlement, as follows:

(1) the class is so numerous that joinder of all members
is impracticable;

*8 All purchasers of Packaged
Ice who purchased Packaged Ice
in the United States directly from
any of the Defendants or their
subsidiaries or affiliates (including
all predecessors thereof) at any
time during the period from
January 1, 2001 to March 6,
2008. Excluded from the Settlement
Class are governmental entities
and Defendants, including their
parents, subsidiaries, predecessors
or successors, and Defendants' coconspirators.

Certification of a class must satisfy the requirements of
Federal Rule of Civil Procedure 23(a) and one of the
subsections of Federal Rule of Civil Procedure 23(b).
Ford Motor, 2006 WL 1984363, at *18 (citing Sprague v.
General Motors Corp., 133 F.3d 388, 397 (6th Cir.1998)).
The Court discussed each of the relevant factors in
its prior Opinion and Order finally approving the HC
Settlement Agreement, which approved the identical class
for purposes of that settlement. See In re Packaged Ice
Antit. Litig., No. 08–MDL–1952, 2011 WL 717519, at *5–
6 (E.D.Mich. Feb. 22, 2011). For the reasons that follow,
which are many of the same reasons discussed with respect
to approval of this same class for purposes of the HC
Settlement, the Court finds that the AG Settlement Class
likewise satisfies the Rule 23 requirements.

1. The AG Settlement Class satisfies the requirements
of Rule 23(a).

(2) there are questions of law or fact common to the
class;
(3) the claims or defenses of the representative parties
are typical of the claims or defenses of the class;
(4) the representative parties will fairly and adequately
protect the interests of the class.
Fed.R.Civ.P. 23(a). These four prerequisites are met here:
a. Rule 23(a)(1): The numerosity requirement of Rule
23(a) (1) is met because the Notice was mailed to 208,862
putative Class Members. See Ford Motor, 2006 WL
1984363, at *19 (holding that class of over 170,000
satisfied the numerosity requirement). The Settlement
Class is too large for joinder to be practicable;
b. Rule 23(a)(2): “The requirement of commonality
requires only a common question of law or fact.” Ford
Motor, 2006 WL 1984363, at *19 (citing Bittinger v.
Tecumseh Prods. Co., 123 F.3d 877, 884 (6th Cir.1997)).
There exist common questions of law and fact to
satisfy Rule 23(a)(2), i.e. whether Defendants conspired
to allocate territories and customers and whether their
unlawful conduct caused packaged ice prices to be higher
than they would have been absent such illegal behavior
and whether the conduct caused injury to the Class
Members;
c. Rule 23(a)(3): The claims of the Class Representatives
are typical of the Settlement Class in satisfaction of
Rule 23(a) (3). “If there is a strong similarity of legal
theories, the requirement [of typicality] is met, even if
there are factual distinctions among named and absent
class members.” Ford Motor, 2006 WL 1984363, at *19.
Because all Class Members' claims arise from the same
course of conduct, i.e. a conspiracy to allocate markets in
violation of the Sherman Act, their claims are based on the
same legal theory and the typicality requirement, which is
not onerous, is met.
*9 d. Rule 23(a)(4): The named Plaintiffs will fairly
and adequately represent the interests of the Settlement
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Class Members in satisfaction of Rule 23(a)(4). “The two
criteria for determining whether class representatives are
adequate are ‘(1) the representatives must have common
interests with unnamed members of the class, and (2)
it must appear that the representatives will vigorously
prosecute the interests of the class through qualified
counsel.’ “ Ford Motor, 2006 WL 1984363, at *19 (quoting
Senter v. General Motors Corp., 532 F.2d 511, 525 (6th
Cir.1976)). Plaintiffs' interests are aligned with the Class
Members because they all possess the same interests
and have suffered the same type of injury and the
class is represented by competent and experienced Class
Counsel. There is no indication that the named Plaintiffs'
interests are unjustifiably advanced at the expense of
unnamed Class Members or that the named Plaintiffs'
interests conflict in any way with those of the Class
Members. Lessard v. Allen Park, 372 F.Supp.2d 1007,
1009 (E.D.Mich.2005) (“In determining fairness, a court
should consider whether the interests of counsel and
the named plaintiffs are ‘unjustifiably advanced at the
expense of unnamed class members.’ ”) (quoting Williams
v. Vukovich, 720 F.2d 909, 921–923 (6th Cir.1983)). To
date, there has been no request for an incentive award
for the named Plaintiffs and any such request would be
subject to further notice and an opportunity to object by
the Class Members.

2. The AG Settlement Class satisfies the requirements
of Rule 23(b)(3).
Finally, the Court concludes that the Settlement Class
satisfies the requirements of Fed.R.Civ.P. 23(b)(3)
because for purposes of this Settlement Agreement
“questions of law or fact common to the members of
the class predominate over any questions affecting only
individual members, and ... a class action is superior
to other available methods for the fair and efficient
adjudication of the controversy.” Fed.R.Civ.P. 23(b)(3).
“ ‘Predominance is a test readily met in certain cases
alleging ... violations of the antitrust laws, because proof
of the conspiracy is a common question that is thought to
predominate over the other issues of the case.’ “ In re Scrap
Metal Antitrust Litig., 527 F.3d 517, 535 (6th Cir.2008)
(quoting Amchem Prods., Inc. v. Windsor, 521 U.S. 591,
625, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997)) (finding that
allegations of price fixing and market allocation will not
vary among the class members). The allegations of market
and customer allocation will not vary among the class
members and issues regarding the amount of damages
do not destroy predominance. In re Scrap Metal, 527
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F.3d at 535–36. The evidence that will prove a violation
as to one member will be sufficient to prove it as to
all—the anticompetitive conduct is not dependent on
the separate conduct of the individual Class Members.
Meijer Inc. v. 3M, No. 04–5871, 2006 WL 2382718,
at *8 (E.D.Pa. Aug.14, 2006). Class Counsel represents
that the superiority requirement is met because no
Class Members have exhibited an interest in individually
pursuing separate actions. (Pls. Mot. for Final Approval,
19.)
*10 The Court hereby certifies the proposed AG
Settlement Class. The Court further concludes that the
persons and entities identified on the schedule attached to
this Opinion and Order as Exhibit A, and no others, have
timely requested to be excluded from the AG Settlement
Class and accordingly are not included in or bound
by this Opinion and Order. As the Court noted in its
Opinion and Order approving this identical class for
purposes of the HC Settlement, the ability of the nonsettling Defendant to contest certification of a litigation
class will be unimpaired by the certification of an AG
Settlement-only class. In re Packaged Ice Antit. Litig.,
2011 WL 717519, at *5–6. The Court's findings in this
Final Approval Order will have no effect on the Court's
ruling on any motion to certify any class in this litigation
and no party may cite or refer to the Court's approval
of the AG Settlement Class as persuasive or binding
authority with respect to any motion to certify such a class.

B. The AG Settlement Agreement is Fair, Reasonable
and Adequate
The Sixth Circuit has identified a number of factors that
are relevant in determining whether a settlement is fair,
reasonable and adequate: “(1) the likelihood of success on
the merits weighed against the amount and form of relief
in the settlement; (2) the complexity, expense and likely
duration of the litigation; (3) the opinions of class counsel
and class representatives; (4) the amount of discovery
engaged in by the parties; (5) the reaction of absent class
members; (6) the risk of fraud or collusion; and (7) the
public interest.” UAW, 497 F.3d at 631. “The Court may
choose to consider only those factors that are relevant to
the settlement at hand and may weigh particular factors
according to the demands of the case.” Ford Motor, 2006
WL 1984363, at *22.
Consideration of the factors most relevant to the instant
case leads the Court to conclude that, given the complexity
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of the litigation, the multitude of factual and legal hurdles
which remain in this case which is still at an early
stage, and the financial struggles facing the Arctic Glacier
Defendants, the AG Settlement Agreement falls within the
range of reasonableness, fairness and adequacy required
under Fed.R.Civ.P. 23.

1. The likelihood of Plaintiffs' success on the merits
weighed against the amount and form of relief offered in
the settlement supports approval.
In determining whether the relief offered in a settlement
outweighs the plaintiffs' chances of ultimate success on
the merits, the Court “recognizes the uncertainties of law
and fact in any particular case and the concomitant risks
and costs inherent in taking any litigation to completion.”
IUE–CWA, 238 F.R.D. at 594. The Court “is not to
decide whether one side is right or even whether one side
has a better of these arguments.... The question rather
is whether the parties are using settlement to resolve a
legitimate legal and factual dispute.” UAW, 497 F.3d at
632.
*11 The Court concludes that the AG Settlement
Agreement seeks to resolve a legitimate legal and
factual dispute. Direct Purchaser Plaintiffs state that
they remain optimistic about their ultimate chance
of success but acknowledge that there is always a
risk that Defendants could prevail with respect certain
legal or factual issues. Plaintiffs point out, and the
Court notes, that the Department of Justice has closed
its investigation of the Packaged Ice industry. See
In re Pressure Sensitive Labelstock Antit. Litig., 584
F.Supp.2d 697, 702 (M.D.Pa.2008) (“Risks of establishing
liability and damages are substantial .... the criminal
investigation that likely instigated this antitrust litigation
was concluded without the issuance of any indictments.”);
Rodriguez v. West Publishing Corp., 563 F.3d 948, 964
(9th Cir.2009) (finding that district court did not abuse its
discretion in considering that “there were no government
coattails for the class to ride”). Plaintiffs also note that
their case alleges a nationwide conspiracy, while certain
Defendants have pled guilty only to antitrust violations in
Southeastern Michigan.
Weighing against these potential weaknesses is the
immediate availability of a $12.5 million cash settlement,
which represents approximately 2.2% of Arctic Glacier's
United States sales of Packaged Ice during the proposed
Settlement Class Period. Like the HC settlement amount,
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the AG Settlement Amount, as a percentage of sales
allegedly affected by Arctic Glacier's conduct, is on par
with other antitrust class action settlements that have been
approved by other courts. See, e.g. In re Labelstock Antit.
Litig., 584 F.Supp.2d at 702 ($8.25 million settlement
equal to 1.5% of settling defendant's sales during the class
period); Meijer, 2006 WL 2382718, at *20 ($28.9 million
settlement represented 2% of settling defendant's sales
to class members); In re Linerboard Antit. Litig ., 321
F.Supp.2d 619, 627 (E.D.Pa.2004) ($34 million and $92.5
million represented 2.0% and 1.62% of settling defendants'
sales); In re Automotive Refinishing Paint Antit. Litig.,
MDL No. 1426, 2004 WL 1068807 (E.D.Pa. May 11,
2004) ($48 million settlement represented 2% of sales).
Also of significant value is the fact that the Settlement
Agreement with Arctic Glacier can serve as a further
source of cooperation against the non-settling Defendant
as to the nationwide conspiracy allegations. See In re
Linerboard Antitrust Litig., 321 F.Supp.2d at 643 (finding
that the provision of such cooperation provides “a
substantial benefit to the classes and strongly militates
toward approval of the Settlement Agreement”); In re
Labelstock Antitrust Litig., 584 F.Supp.2d at 702 (“the
benefit of obtaining the cooperation of the Settling
Defendants tends to offset the fact that they would be
able to withstand a larger judgment.”). “As is true in any
case, the proposed Settlement represents a compromise
in which the highest hopes for recovery are yielded in
exchange for certainty and resolution.” Ford, 2006 WL
1984363, at *23 (internal quotation marks and citation
omitted). The Court concludes that consideration of this
factor weighs in favor of final approval of the AG
Settlement Agreement.

2. The complexity, expense and likely duration of the
litigation favor approval.
*12 “[T]he prospect of a trial necessarily involves the
risk that Plaintiffs would obtain little or no recovery.”
In Re Cardizem CD Antitrust Litig., 218 F.R.D. 508, 523
(E.D.Mich.2003). “Experience proves that, no matter how
confident trial counsel may be, they cannot predict with
100% accuracy a jury's favorable verdict, particularly in
complex antitrust litigation.” Id. Although reluctant to
disclose their analysis of the risks of litigation because of
their pending action against the remaining non-settling
Defendant, Plaintiffs concede that an antitrust litigation
of this scope has undeniable inherent risks, such as
whether the class will be certified and upheld on appeal,
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whether the conspiracy as alleged in the Complaint
can be established, whether Plaintiffs will be able to
demonstrate class wide antitrust impact and ultimately
whether Plaintiffs will be able to prove damages. These
risks are wholly eliminated with respect to a recovery from
Arctic Glacier and the Settlement Agreement provides
Plaintiffs with a sum certain recovery and cooperation
against the non-settling Defendant which could bear
substantial fruits.
Plaintiffs also point to the fact that there is a significant
risk of the Settlement Class receiving little or nothing if
the litigation continues due to the financial health of all
of the Arctic Glacier entities. Class counsel represents that
they have had substantial discussions with Arctic Glacier
and its counsel regarding the financial health of the Arctic
Glacier entities and have concluded that the precarious
financial future of these entities weighs heavily in favor of
settlement at this point. Direct Purchaser Plaintiffs point
out that the risk of the settlement class receiving little or
nothing if the litigation continues against Arctic Glacier
is an important consideration favoring settlement. Arctic
Glacier remains debt laden and its share price is down to
$.70 cdn as of September 27, 2011, down from $11.69 on
March 6, 2008. (Pls.' Mot. 12 n. 5.)
The Court concludes that this factor weighs in favor of
final approval, given the real possibility that Plaintiffs
could ultimately be left with nothing at all in recovery
from Arctic Glacier. Sheick, 2010 WL 4136958, at *18
(finding that the potential that a full blown trial might
leave plaintiffs with “absolutely nothing” was a significant
factor favoring final approval).

3. The opinions of class counsel and class
representatives.
The Court appointed Kohn, Swift & Graf, P.C. as Interim
Lead counsel and Gurewitz & Raben, PLLC as interim
liaison counsel after thorough review of their credentials
and abilities which are discussed in greater detail in the
Court's June 1, 2009 Opinion and Order Appointing
Interim Class Counsel. (Dkt. No. 175.) Class Counsel's
judgment that settlement is in the best interests of the class
“is entitled to significant weight, and supports the fairness
of the class settlement.” Sheick, 2010 WL 4136958, at *18
(citation omitted). Class Counsel represents to the Court
that they have negotiated this deal with Arctic Glacier
at arm's length over many months, that they have met
with Arctic Glacier's top executives to discuss the financial
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health of the Arctic Glacier entities and that Arctic Glacier
rejected many offers before agreeing to the terms of the
instant Settlement Agreement. Class Counsel believes that
the AG Settlement Agreement constitutes an excellent
result. The Court concludes that this factor weighs in favor
of final approval of the AG Settlement Agreement.

4. The amount of discovery conducted to date in the
multi-district litigation.
*13 As did the HC Settlement Agreement, the Settlement
Agreement with Arctic Glacier comes at what is still
a relatively early stage of this multi-district antitrust
litigation, before class certification and before the
initiation of discovery in earnest. While the parties have
proceeded with document discovery, written discovery
and depositions were stayed by the Court pending class
certification. (Dkt. No. 296, Case Management Order
No. 2.) However, as the Court noted in its Opinion
and Order preliminarily approving the HC Settlement,
“the contours of this litigation are not a mystery and
are informed by government investigations, internal
corporate investigations that have been made public, state
attorney general investigations, the related securities and
whistleblower cases and importantly Plaintiffs' counsels'
discussions with Home City's counsel in the course of their
arms length negotiations.” In re Packaged Ice Antitrust
Litig., No. 08–MDL–1952, 2010 WL 3070161, at *6
(E.D.Mich. Aug. 2, 2010) (quoting Newby v. Enron Corp.,
394 F.3d 296, 306 (6th Cir.2004) (“[T]he absence of formal
discovery is not an obstacle [to settlement approval]
so long as the parties and the Court have adequate
information in order to evaluate the relative position of
the parties.”)). See also Sheick, 2010 WL 4136958, at *19
n. 3 (noting that “courts do not require formal discovery
so long as the parties have adequate information in order
to evaluate the relative positions.”) (quoting Newby, 394
F.3d at 306 (“Formal discovery [is not] a necessary ticket
to the bargaining table”)).
Plaintiffs' Counsel has been provided information by
Arctic Glacier's attorneys, and has met with top executives
at Arctic Glacier, in the process of negotiating the AG
Settlement Agreement, which lead counsel to conclude
that this settlement is in the best interests of the settlement
class. Particularly where, as here, there is the potential for
a significant benefit to the class in the form of cooperation
on the part of the settling Defendant, the absence of
extensive discovery does not weigh against final approval
of the AG Settlement Agreement.
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5. The reaction of absent Class Members.
Plaintiffs propose that the combined HC and AG
Settlement Funds will be distributed among the Settlement
Class Members pro-rata, based on the dollar amount of
their purchases of Packaged Ice during the Settlement
Class Period. The Notice and Claim Forms that were sent
to potential Class Members on August 3, 2011 request
information detailing purchases made by Class Members
who elect to file a claim for their portion of the Settlement
Fund. The reaction of the Settlement Class members
weighs in favor of final approval. Only 15 of the 208,862
AG Settlement Class Members who were sent Notice
have requested exclusion and, as with the HC Settlement,
none of the AG Settlement Class Members has filed
an objection. According to Class Counsel, the opt-out
percentage is “minuscule.” (Pls.' Mot. 14.) “[U]nanimous
approval of the proposed settlement [ ] by the class
members is entitled to nearly dispositive weight in the
court's evaluation of the proposed settlement.” In re
Linerboard, 321 F.Supp.2d at 629.
*14 Further, the claims response rate, representing
46% of Defendants' total sales of packaged ice in the
United States during the relevant class period, suggests
good participation and is a positive indication as to the
favorable reaction of absent class members. Although
the number of responses filed represents just under 1 %
of the total number of Notices mailed, this ratio is not
dispositive and is frequently less than 5%. See Touhey v.
United States, No. EDCV 08–01418, 2011 WL 3179036,
at *7–8 (C.D.Cal. July 25, 2011) (finding a 2% response
rate acceptable–38 responses out of 1,875 notices mailed
—where there were no objections and the overall recovery
was fair and reasonable); In re Cardizem, 218 F.R.D. at
526 (finding favorable class reactions in a 6.9% response
rate (1800 proofs of claim out of 26,000 notices sent)
and a 9% response rate (37,000 proofs of claim out of
400,000+ notices sent); In re New Motor Vehicles Canadian
Export Antit. Litig., MDL No. 1532, 2011 WL 1398485,
at *3 (D.Maine April 13, 2011) (finding favorable class
reaction in a 3.9% response rate (438,169 claims out of
11.3 million eligible claimants). As the court recognized
in In re Serzone Pdcts. Liability Action, 231 F.R.D. 221
(S.D.W.Va.2005), many factors affect response rates and
this ratio should not be given great significance:
Objectors also assert that because the settlement class
could have potentially included millions of Class
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Members, and only 6,524 have “shown their hands” to
be included in the class by filing an inventory form, the
notice is inadequate. However, many factors contribute
to the claims response rate. See, e.g, Zimmer Paper
Prod., Inc. v. Berger & Montague, P.C., 758 F.2d 86, 92–
93 (3d Cir.1985) (holding that where defendant engaged
in customary and court approved notice procedure, the
response rate was not determinative of the adequacy of
the class notice.); 3 Alba Conte & Herbert Newberg,
Newberg on Class Actions § 8.45 (4th ed. 2002) (“Claims
response levels will tend to vary with the circumstances,
types of class notices employed, and size of individual
claims involved in each case.”).... [T]he adequacy of
notice is measured by whether notice reached Class
Members and gave them an opportunity to participate,
not by actual participation.
231 F.R.D. at 235–36. In this case, few class members
have elected to be excluded, no objections have been filed
and those claimants responding represent nearly 50% of
the total relevant sales. These facts speak strongly to the
positive reaction of affected class members. Consideration
of this factor weighs in favor of approval of the AG
Settlement.

6. The risk of fraud or collusion.
“Courts respect the integrity of counsel and presume the
absence of fraud or collusion in negotiating the settlement,
unless evidence to the contrary is offered.” Ford, 2006 WL
1984363, at *26. There is no evidence in this case of any
collusion and Kohn Swift on the one hand and Arctic
Glacier's counsel on the other can be presumed to have
acted in good faith. This factor weighs in favor of final
approval.

7. The Settlement Agreement is consistent with the
public interest.
*15 “[T]here is a strong public interest in encouraging
settlement of complex litigation and class action suits
because they are ‘notoriously difficult and unpredictable’
and settlement conserves judicial resources.” In re
Cardizem, 218 F.R.D. at 530. There do not appear to
the Court to be any countervailing public interests that
would suggest that the Court should disapprove the AG
Settlement Agreement and, significantly, no one has come
forward to suggest one to the Court. This factor weighs in
favor of final approval.
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In sum, having considered all of the relevant factors, each
of which weighs in favor of final approval, the Court
concludes that the proposed AG Settlement Agreement is
fair, reasonable and adequate and merits Final Approval.

C. The Proposed Plan of Distribution is Reasonable
The Direct Purchaser Plaintiffs seek approval for
distribution of the combined HC and AG Settlement
amounts, plus accrued interest and less notice and claims
administration costs and any amounts approved by the
Court for attorneys' fees and reimbursement of expenses
(the “Net Settlement Fund”) on a pro rata basis, each
claimants share calculated based on the ratio that the
claimants' total purchases of Packaged Ice from any of the
Defendants bears to the total purchases of all Settlement
Class Members' purchases during the Settlement Class
period, to class members who have submitted timely and
valid claim forms. “ ‘Approval of a plan of allocation
of a settlement fund in a class action is governed by the
same standards of review applicable to approval of the
settlement as a whole; the distribution plan must be fair,
reasonable and adequate.’ “ Meijer, 2006 WL 2382718,
at*17 (quoting In re Ikon Office Solutions Sec. Litig.,
194 F.R.D. 166, 184(E.D.Pa.2000)). “ ‘Courts generally
consider plans of allocation that reimburse class members
based on the type and extent of their injuries to be
reasonable.’ “ Id. (quoting In re Aetna, Inc., No. Civ. A.
MDL 1219, 2001 WL 20928, at *12 (E.D.Pa. Jan.4, 2001)).
See also In re Cardizem, 218 F.R.D. at 531 (approving a
plan as fair and reasonable that adopted a pro rata method
for calculating each class member's share of the settlement
fund).
Direct Purchaser Plaintiffs submit that a pro rata
distribution is fair and reasonable here because it
is consistent with the allegations that Defendants'
anticompetitive conduct enabled them to charge higher
prices to the Direct Purchaser Plaintiffs than they would
have been able to charge absent the agreement to allocate
territories, each class member having been charged an
increased price with damages suffered in proportion to
their share of purchases. “Typically, a class recovery in
antitrust or securities suits will divide the common fund on
a pro rata basis among all who timely file eligible claims,
thus leaving no unclaimed funds.” 3 Newberg on Class
Actions, § 8:45 (4th ed.2011).
The Direct Purchaser Plaintiffs direct the Court to several
comparable antitrust cases where the pro rata distribution
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has been employed. In In re Brand Name Prescription
Drugs Antit. Litig., No. 94 C 897, 1999 WL 639173
(N.D.Ill. Aug.17, 1999) the court approved a pro rata
distribution in a case involving class member pharmacies
of all sizes, ranging from small, independent pharmacies
to large chain pharmacies, including CVS, Walgreens and
Walmart:

*16 Of the distribution methods
proposed, we think the pro rata
or proportional method is the
most appropriate here. The Class
Plaintiffs alleged that they paid
inflated prices for brand name
prescription drugs. Assuming the
truth of this allegation, for purposes
of distribution only, each class
member's damages are in direct
proportion to the amount of
brand name prescription drugs each
purchased. Each class member,
therefore, is entitled to damages
measured as follows: its purchases
of brand name prescription drugs
as a percentage of all class
members' brand name prescription
drug purchases for the relevant time
period. We note that courts have
utilized the pro rata distribution
method in several prior pricefixing class actions. See, e.g., In re
Airline Ticket Commission Antitrust
Litig., 953 F.Supp. 280, 284–
85 (D.Minn.1997) (proposed pro
rata distribution plan was “costeffective, simple and fundamentally
fair.”); In re Corrugated Container
Antitrust Litig., 556 F.Supp. 1117,
1129 (S.D.Tex.1982) (approval of
class action settlement that provided
for pro rata distribution based upon
valid claims of allowable purchases),
aff'd, 687 F.2d 52 (5th Cir.1982)....
We think this method will provide
the most accurate measure of the
damages suffered by each class
member and, for this reason, we
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endorse the pro rata distribution
method.

1999 WL 639173, at *4. See also In re Plastic Additives
Antit. Litig., No. 03–cv–2038, MDL No. 1684 (E.D.Pa.
Feb. 10, 2009) (distributing $26,368,000 from a settlement
fund pro rata among 175 approved claimants, to the extent
of their allowed purchases).
The Court also notes that at the Final Fairness hearing,
counsel for the Direct Purchaser Plaintiffs informed
the Court that those filing claims will have a further
opportunity to object to the final calculation of their
share of the settlement proceeds at the conclusion of the
claims administration process. Additionally, counsel for
the Direct Purchaser Plaintiffs indicated to the Court
that before any “checks are cut” from the Settlement
Fund, Plaintiffs will file a supplemental submission to
the Court indicating the final disposition. See Lessard,
422 F.Supp.2d at 790 (proposed final distribution list
submitted to court, in camera to protect the privacy of the
claimants, for approval prior to distribution of settlement
funds).
The Court concludes that the pro rata plan of distribution
is fair, reasonable and adequate.

D. The Request for Attorneys' Fees and Reimbursement
of Expenses is Largely Reasonable
An award of attorneys' fees in common fund cases need
only be “reasonable under the circumstances.” Rawlings
v. Prudential–Bache Properties, Inc., 9 F.3d 513,516 (6th
Cir.1993). The Court must consider and discuss the
relevant factors that determine reasonableness, which
include: ‘ “(1) the value of the benefit rendered to the
plaintiff class; (2) the value of the services on an hourly
basis; (3) whether the services were undertaken on a
contingent fee basis; (4) society's stake in rewarding
attorneys who produce such benefits in order to maintain
an incentive to others; (5) the complexity of the litigation;
and (6) the professional skill and standing of counsel
involved on both sides.’ “ Moulton v. United States Steel
Corp., 581 F.3d 344, 352 (6th Cir.2009) (holding that a
district court's award of attorneys' fees in a common fund
case need only be reasonable under the circumstances
but remanding for an on-the-record discussion of these
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factors) (quoting Bowling v. Pfizer, Inc., 102 F.3d 777, 780
(6th Cir.1996)).
*17 The Sixth Circuit permits calculation of attorneys'
fees under either the lodestar method (multiplying the
number of hours spent on the litigation by certain
attorneys by their hourly rate) or the percentage of
the fund method (counsel receive a set percentage of
the total settlement fund). In weighing the benefits
and shortcomings of each method, the Sixth Circuit in
Rawlings concluded: “For these reasons, it is necessary
that district courts be permitted to select the more
appropriate method for calculating attorney's fees in light
of the unique characteristics of class actions in general,
and of the unique circumstances of the actual cases before
them.” 9 F.3d at 516. The Sixth Circuit has observed that
“[t]he percentage of the fund method has a number of
advantages; it is easy to calculate; it establishes reasonable
expectations on the part of plaintiffs' attorneys as to their
expected recovery; and it encourages early settlement,
which avoids protracted litigation.” Rawlings, 9 F.3d at
516.
The Direct Purchaser Plaintiffs employ the percentage of
the fund method, but offer the lodestar calculation as a
check on the reasonableness of their request. They request
an award of $6.9 million, which represents between 26.5%
to 29% (depending on the resolution of the Home City
MFN dispute—the maximum amount of the refund if due
will be $2,000,000 and the fee award will remain a set $6.9
million regardless of the resolution of the dispute—thus
the variance in the percentage of 26.5% to 29%) of the $26
million settlement fund. The fee percentage is applied to
the settlement fund before the separate award of litigation
costs and expenses are deducted from the fund. See In re
Cardizem, 218 F.R.D. at 531–35 (attorneys' fees awarded
based on the gross settlement); In re Delphi Corp. Sec.
Litig., 248 F.R.D. 483, 505 (E.D.Mich.2008) (awarding
attorneys' fees based on gross settlement fund).
Direct Purchaser Plaintiffs submit that this percentage,
with or without the MFN refund, is less than the 30%
figure set forth in the Notices to the Class and is also in
the range of awards made in recent similar antitrust cases.
See In re Foundry Resins Antit. Litig., No. 04–mdl–1638
(S.D.Ohio March 31, 2008) (awarding 33 ⅓% of a $14.1
million settlement); In re Automotive Refinishing Paint
Antit. Litig., MDL No. 1426, 2008 WL 63269 (E.D.Pa.
Jan.3, 2008) (awarding 32% of a $39 million settlement).
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See Pls. Mot., Dkt. No. 396, pp. 11–13 (collecting multiple
cases awarding fees in the range of 30%).
Of the factors recognized by the Sixth Circuit as relevant
to a determination of the reasonableness of a fee request,
all fully support the requested award in the instant case.
The value of the benefit to the class members appears
substantial. Direct Purchaser Plaintiffs point out that
the Settlement Fund of $26 million amounts to 2.5% of
Home City's and 2.2% of Arctic Glacier's sales in the
United States, which class counsel considers an “excellent
recovery .” As the Court noted in its Order approving
the HC Settlement, several cases support the claim that a
percentage of total sales in the neighborhood of 2.0% is
generally accepted as an excellent result when measuring
the total amount of the settlement. In this regard, clearly
class counsel has obtained a good result for the settlement
class. Additionally, it appears that nearly 50% of the total
affected sales are represented by the claims that have
been filed by class members, further indicating that the
settlement funds will reach a significant portion of affected
class members.
*18 Regarding the value of the services on an hourly
basis, the Direct Purchaser Plaintiffs assert that a lodestar
cross-check confirms that the $6.9 million fee request is
reasonable. Direct Purchaser Plaintiffs attach to their fee
motion several affidavits from the numerous attorneys
that have worked on the case. In total, counsel collectively
have expended 10,083 hours since June 1, 2009. Applying
the historical rates charged by counsel (lead counsel
placed a cap of $375 per hour spent on document review
and coding) to the hours expended yields a “lodestar”
figure of $4.54 million. This does not include amounts
that Lead Counsel expended before their appointment or
since August 31, 2011. The $6.9 million fee request then
represents a multiplier of 1.5% applied to the lodestar
figure. See In re Cardinal Health Inc. Sec. Litig., 528
F.Supp.2d 752, 767–68 (S.D.Ohio 2007) (“Most courts
agree that the typical lodestar multiplier” in a large
class action “ranges from 1.3 to 4.5.”); In re Cardizem,
218 F.R.D. at 533 (approving a lodestar multiplier of
approximately 1.2% as “both reasonable and well within
the range of multipliers awarded by courts in complex
cases such as this”).
Although the Court agrees that the 1.5% multiplier
applied to the lodestar figure is within the range of
multipliers applied by other courts in similarly complex
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cases, the Court is troubled by one particular category of
attorney's fees for which Lead Counsel seeks to recover.
Although Lead Counsel state that they have excluded
from the total request those hours that Lead Counsel
expended prior to their appointment by the Court on
June 1, 2009, the award request does include amounts for
time expended by other counsel prior to the appointment
of Kohn, Swift as Lead Counsel. At the hearing on
this matter, Mr. Kohn explained to the Court that
included in the total proposed fee award are requests
submitted by two firms, Boies, Schiller & Flexner, LLP
and Spector Roseman Kodroff & Willis, P.C., both of
whom competed with Kohn Swift to be appointed as
Lead Counsel, for time spent by those firms before this
Court appointed Kohn Swift lead counsel for the Direct
Purchaser Plaintiffs. These amounts were not expended
at Kohn Swift's request or direction on behalf of the
Settlement Class. The Court feels that amounts included
in the fee request for services provided by these firms,
for hours spent and expenses incurred prior to the time
that the Court appointed Kohn, Swift as lead counsel, are
not appropriately included in the fee award. This would
include the request for $260,363.50 in fees charged by
Boies, Schiller (Dkt. No. 396, Ex. A–5) and the request
for $160,905.00 in fees charged by Spector Roseman (Dkt.
No. 396, Ex. A–19). Accordingly, the Court will reduce
the overall fee request of $6.9 million by $421,268.50,
which represents the total amount requested on behalf of
these two firms, and will approve a total fee award of
$6,478,731.50. This in no way reflects a diminished respect
for the excellent work that the Court feels Lead Counsel
have performed in this case and the good result that they
have achieved for the class members.
*19 As to the risk of non-payment, it appears from
the Direct Purchaser Plaintiffs' brief that counsel has
undertaken this case on a contingency fee basis. Attorneys
who take on such a massive task with a significant risk
of nonpayment (all the more so, Lead Counsel suggests,
since the DOJ has decided not to seek further indictments
in the matter) should be compensated “both for services
rendered and for the risk of loss or nonpayment assumed
by accepting and prosecuting the case.” In re Automotive
Refinishing, 2008 WL 63269, at *5 (finding that “the risk
of nonpayment is even higher when a defendant's prima
facie liability has not been established by the government
in a criminal action”) (citing In re Linerboard, 2004 WL
1221350).
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There were no objections to the fee request of 30% that
was disclosed in the Notice to settlement class members
and there is no question as to the skill and efficiency
of class counsel—both the Kohn Swift and Gurewitz
firms have handled matters with extreme professionalism,
expediency and competency and the Court has no
hesitation concluding that this factor weighs in favor
of approving the fee request. This antitrust litigation,
like all litigation of its species, promises to be extremely
complex and time intensive and there is no question that
if settlement fails, the Defendants will mount a strong
defense. See In re Cardizem, 292 F.Supp.2d at 639 (“An
antitrust class action is arguably the most complex action
to prosecute. The legal and factual issues involved are
always numerous and uncertain in outcome.”) As to the
amount of time expended on the case, it is significant.
Counsel represent that collectively they have spent 10,083
hours on this litigation since the Court appointed Kohn
Swift lead counsel on June 1, 2009.
Importantly, the requested award of close to 30% appears
to be a fairly well-accepted ratio in cases of this type
and generally in complex class actions. See In re Foundry
Resins Antit. Litig., No. 04–MDL–1638 (S.D.Ohio March
31, 2008) (Order attached to Plaintiffs' Mot. for Award of
Fees, Ex. B, awarding 33 ⅓% of $14.1 million settlement);
In re Automotive Refinishing, 2008 WL 63269 (awarding
32% of a $39 million settlement); Disposaable Contact
Lens Litig., MDL No. 1030 (M.D.Fla.2001) (approving
fees of 31.5% of a $92 million settlement for a total of
$29 million in attorneys' fees) (Order attached to Pls.'
Fee Mot. Ex. E); In re Polypropylene Carpet Antit. Litig.,
MDL No. 1075 (N.D.Ga.2001) (approving award of fees
of 331/3% of a $37.7 million settlement) (Order attached to
Pls.' Fee Mot. Ex. F); Thacker v. Chesapeake Appalachia,
L.L.C., 695 F.Supp.2d 521, 528 (E.D.Ky.2010) (“Using
the percentage approach, courts in this jurisdiction and
beyond have regularly determined that 30% fee awards are
reasonable.”); Alba Conte & Herbert Newberg, Newberg
on Class Actions (4th ed. 2002) (“Empirical studies show
that, regardless whether the percentage method or the
lodestar method is used, fee awards in class actions
average around one-third of the recovery.”)
*20 On October 26, 2011, as discussed above, counsel
for the Direct Purchaser Plaintiffs and Arctic Glacier
executed an amendment to paragraph 19 of the AG
Settlement Agreement, giving Arctic Glacier an extension
of time, until the later of April 2, 2012 or 30 days following
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this Court's final approval of the AG Settlement, to
make its second installment payment of $10 million
dollars into the Settlement Fund. Also on October 26,
2011, consistent with this amendment, Direct Purchaser
Plaintiffs submitted a revised proposed order on the fee
request clarifying that, in the event the Court awards
fees, any disbursement of fees would be limited to the
proportionate amount of funds paid into the Settlement
Fund—Lead Counsel would be permitted to disburse
from the $16 million paid into the Settlement Fund ($13.5
from Home City and $2.5 from Arctic Glacier) 66.6% of
the fees approved by the Court with the remainder to be
disbursed only when Arctic Glacier makes its subsequent
second installment payment under the AG Settlement
Agreement on the later of April 2, 2012 or 30 days
following this Court's entry of a final order approving
the AG Settlement. Accordingly, the Court approves at
this time the payment of 66.6% of the attorneys' fee
award approved by the Court, i.e. as adjusted by the
Court from $6.9 million to $6,478,731.50, from the $16
million that has been paid into the Settlement Fund,
with the remainder to be disbursed upon the payment
by Arctic Glacier under the Settlement Agreement as
amended of the additional settlement amount. The Court
will aggregate the amount of fees, leaving the specific
allocation among the various contributing counsel to
Lead Counsel.

E. The Request for Reimbursement of Litigation
Expenses
Finally,
Direct
Purchaser
Plaintiffs
request
reimbursement of litigation expenses in the amount of
$150,000 to cover amounts expended out-of-pocket in the
prosecution of the case by the participating law firms
and in the settlement process. This amount is separate
from the funds in the amount of $750,000 that this Court
approved for the purposes of covering future litigation
expenses against the remaining Defendant(s). Direct
Purchaser Plaintiffs have twice received reimbursement
from that $750,000 fund, for a total expenditure thus far
of $240,786.52. At the Final Fairness hearing, counsel
for the Direct Purchaser Plaintiffs explained to the
Court that the request for reimbursement of $150,000
in litigation expenses is for amounts incurred prior to
the time that the Court authorized disbursements up to
$750,000 from the HC Settlement Fund. The Court will
approve reimbursement of $150,000 in expenses, minus
the $32,091.00 in expenses submitted by the Boies Schiller
firm for work performed prior to the date on which this
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Court appointed Kohn Swift lead counsel for the Direct
Purchaser Plaintiffs.

IV. CONCLUSION
The Court:
(1) GRANTS the motion for final approval of the AG
Settlement Agreement and enters Final Judgment as to
Arctic Glacier as set forth below;
*21 (2) GRANTS the motion for approval of the plan of
distribution and authorizes Lead Counsel to distribute the
proceeds of the settlements with Home City Ice Company
and Arctic Glacier on a pro rata basis to those members
of the Settlement Class who timely file a Claim Form, as
described in the Notice of Settlement with Arctic Glacier
that went to all members of the Settlement Class on
August 3, 2011, subject to submission to the Court, in
camera, of the final disbursement plan;
(3) GRANTS IN PART the motion for an award of fees
and expenses, awarding attorneys' fees in the amount
of $6,478,731.50 from the Settlement Funds obtained in
the settlements with Home City and Arctic Glacier, plus
accrued interest. The Court finds that the fee is fair and
reasonable under the percentage of the recovery method
of analyzing attorneys' fees award in common fund class
actions, with the caveat that the lodestar check compels
the Court to decrease the award by amounts incurred
by outside firms before the date on which the Court
appointed Kohn Swift lead counsel.
The attorneys' fees approved herein may be disbursed on
a proportional basis from the Settlement Funds that have
been paid by Home City and Arctic Glacier. Accordingly,
Lead Counsel may disburse from the $16 million paid
to the Settlement Fund from Home City ($13.5 million)
and Arctic Glacier ($2.5 million) a total of 66 .6% of
the attorneys' fees awarded herein, with the remainder to
be disbursed upon the payment by Arctic Glacier under
the Amended Settlement Agreement of the additional AG
Settlement Amount. Lead counsel shall be responsible for
allocating the attorneys' fees awarded; and
(4) GRANTS IN PART the motion for reimbursement
of litigation costs and expenses, approving the payment
of $117,909.00 from the Settlement Fund to Plaintiffs'
counsel. Lead Counsel shall be responsible for allocating
the expense reimbursement.
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IT IS SO ORDERED.
Rule 54(b) Final Order and Judgment as to
Arctic Glacier Income Fund, Arctic Glacier
Inc. and Arctic Glacier International, Inc.
The Court, having considered Plaintiffs' Motion for Final
Approval of Class Action Settlement with Defendants
Arctic Glacier Income Fund, Arctic Glacier Inc. and
Arctic Glacier International, Inc. (“Arctic Glacier”) and
having held a final Fairness Hearing on October 28, 2011,
and for the reasons stated more fully in the preceding
Opinion and Order, IT IS ORDERED THAT:
1. The Court has jurisdiction over the subject matter of
this action.
2. Terms used in this Final Order and Judgment that are
defined in the Settlement Agreement between the Plaintiffs
and the Settlement Class on the one hand and Arctic
Glacier on the other dated March 30, 2011, as amended
on October 26, 2011, unless otherwise defined herein, have
the same meanings in this Final Order and Judgment as in
the Settlement Agreement.
3. The Court finds, as more thoroughly discussed in the
preceding Opinion, that the Settlement Agreement was
attained following an extensive investigation of the facts
and assessment of damages. It resulted from vigorous
arm's-length negotiations which were undertaken in good
faith by counsel with significant experience litigating
antitrust class actions.
*22 4. The Court finds, as more thoroughly discussed
in the preceding Opinion, that due and adequate notice
was provided pursuant to Rule 23 of the Federal Rules
of Civil Procedure to all members of the Settlement
Class certified in this Final Order and Judgment. The
Notice advised the proposed Settlement Class Members
of the pendency of this action, the Settlement Agreement
with Home City, the proposed Settlement Agreement
with Arctic Glacier, the possibility of the triggering of
the Most Favored Nation provision of the Home City
Settlement Agreement and the claims filing process. The
Notice provided was the best notice practicable under
the circumstances and included individual notice by first
class mail to all members of the Settlement Class who
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could be identified through reasonable effort as well as
notice published in the national edition of the Wall Street
Journal and on the Internet. The Notice fully complied in
all respects with the requirements of Federal Rule of Civil
Procedure 23.
5. The Court finds that notice of the Settlement Agreement
was properly provided to all persons entitled to receive
such notice, including the federal and state attorneys
general, in full compliance with the Class Action Fairness
Act.
6. The Court certifies the following Settlement Class (the
“Settlement Class”):

All purchasers of Packaged
Ice who purchased Packaged
Ice in the United States
directly from any of the
Defendants or their subsidiaries
or affiliates (including all
predecessors thereof) at any time
during the period from January
1, 2001 to March 6, 2008.
Excluded from the Settlement
Class are governmental entities
and
Defendants,
including
their
parents,
subsidiaries,
predecessors or successors, and
Defendants' co-conspirators.

7. The Court finds, as discussed more thoroughly in the
preceding Opinion, that certification of the Settlement
Class is appropriate because:
a. The Settlement Class is so numerous that joinder
of all members is impracticable, satisfying the
requirement of Rule 23(a) (1);
b. There are questions of law or fact common to the
Settlement Class, satisfying the requirement of Rule
23(a)(2);
c. Alvin's Enterprises, Inc. d/b/a Party King, Suzie's
Investments, Inc. d/b/a Checker Drugs and Food,
Arkansas Garden Center West, LLC, Arkansas
Garden Center North, LLC, Chi–Mar Enterprises,
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Inc., Kingsway Enterprises, Polly's Food Service,
Inc., Kenco, Inc. and Thomas Beverages Co., Inc.
d/b/a Thomas Liquors (“Plaintiffs”) are appointed
Class Representatives for the Settlement Class.
Plaintiffs' claims are typical of the claims of the
Settlement Class, satisfying the requirement of Rule
23(a)(3);
d. The Plaintiffs will fairly and adequately protect
the interests of the Settlement Class, satisfying the
requirements of Rule 23(a)(4);
e. For purposes of settlement only, questions of law
or fact common to the members of the Settlement
Class predominate over questions affecting only
individual members and a class action is superior
to other methods available for the fair and efficient
adjudication of the controversy, satisfying the
requirements of Rule 23(b)(3).
*23 8. The Court's certification of the Settlement Class
as provided herein is without prejudice to, or waiver of,
the rights of any Defendant other than Arctic Glacier
to contest certification of any other class proposed by
Plaintiffs. The Court's findings in this Final Order and
Judgment shall have no effect on the Court's ruling on any
motion to certify any class in this litigation and no party
may cite or refer to the Court's approval of the Settlement
Class as persuasive or binding authority with respect to
any motion to certify such class.
9. The court finds that the persons and entities on the
schedule attached hereto as Exhibit “A,” and no others,
have timely requested to be excluded from the Settlement
Class and accordingly are not included in or bound by the
Final Judgment being entered pursuant to this Order.
10. The Court finds, as more thoroughly discussed in the
preceding Opinion, that the Settlement Agreement is fair,
reasonable and adequate and the Settlement Agreement
with Arctic Glacier is hereby approved pursuant to
Federal Rule of Civil Procedure 23(e).
11. All Released Claims (as defined in the Settlement
Agreement) of Plaintiffs and the Settlement Class that
were asserted against Arctic Glacier and the other
Releasees (as defined in the Settlement Agreement) in
the Consolidated Amended Class Action Complaint are
dismissed with prejudice, and, except as provided for in
the Settlement Agreement, without costs.
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12. Upon the occurrence of the Effective Date of the
Settlement Agreement, the Releasees shall be completely
released, acquitted, and forever discharged from any
and all claims, demands, actions, suits, and causes of
action, damages, liabilities of any nature, including costs,
expenses, penalties, and attorneys' fees, whether class,
individual, or otherwise in nature, that Releasors, or any
one of them, ever had, now has, or hereafter can, shall
or may have directly, representatively, derivatively or in
any other capacity against the Releasees or any of them,
whether known or unknown, suspected or unsuspected, in
law or equity, on account of or arising out of or resulting
from the purchase of Packaged Ice in the United States
during the Class Period or from conduct that occurred
prior to the Effective Date of this Settlement Agreement
concerning the sale of Packaged Ice in the United States,
based in whole or in part on the facts, occurrences,
transactions, or other matters alleged in the Consolidated
Amended Class Action Complaint filed in this Action,
and which arise under any federal or state antitrust,
unfair competition, unfair practices, price discrimination,
unitary pricing, trade practice, or civil conspiracy law,
including, without limitation, the Sherman Antitrust Act,
15 U.S.C. § 1 et seq. (the “Released Claims”); provided,
however, that nothing herein shall release any claims made
by indirect purchasers of Packaged Ice as to their indirect
purchases, or any product defect or similar claim between
the parties relating to Packaged Ice.
*24 13. Each member of the Settlement Class shall not,
after the Effective Date of the Settlement Agreement, seek
to institute, maintain, prosecute or continue or prosecute
any suit or action, or collect from or proceed against the
Releasees based on the Released Claims.
14. Arctic Glacier shall have no obligation for attorneys'
fees, costs or expenses, including, but not limited to,
expenses of administering and distributing the Settlement
Fund, which expenses are to be paid out of the Settlement
Fund subject to further order of this Court.
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action and shall be part of any joint and several liability
against any non-settling Defendant or other person or
entity other than the Releasees.
16. Nothing in this Final Order and Judgment or the
Settlement Agreement and no aspect of the Settlement
Agreement or negotiation thereof is or shall be deemed
or construed to be an admission or concession of any
violation of any statute or law or of any liability or
wrongdoing by Arctic Glacier or of the truth of any of the
claims or allegations in any of the complaints in the Action
or any other pleading, and evidence thereof shall not be
discoverable or used, directly or indirectly, in any way,
whether in the Action or in any other action or proceeding,
other than to enforce the terms of this Final Order and
Judgment, or the Settlement Agreement.
17. The Court further finds that the escrow account
described in the Settlement Agreement is a qualified
settlement fund (“QSF”) pursuant to the Internal Revenue
Code Section 468B and the Treasury Regulations
promulgated thereunder.
18. Without affecting the finality of this Final Order and
Judgment, the Court retains jurisdiction for the purposes
of, among other things, implementing and enforcing
the Settlement Agreement, entering orders regarding the
disbursement of the Settlement Fund and any other
matters that may arise in connection with the effectuation
of the Settlement Agreement.
19. The court expressly finds, pursuant to Federal Rule of
Civil Procedure 54(b) that there is no just reason for delay,
and expressly directs entry of Final Judgment as to Arctic
Glacier.

IT IS SO ORDERED.
EXHIBIT A
1. B.J's Service

15. This Final Order and Judgment does not settle or
compromise any claims by Plaintiffs or the Settlement
Class against any other Defendant or person or entity
other than the Releasees, and all rights against any
other Defendant or other person or entity are specifically
reserved. The sales of packaged ice to members of the
Settlement Class by Arctic Glacier shall remain in this

2. Cedar–Knox Public Power District
3. Dorothy Lugibihl
4. Hi–Way Motel
5. In–n–Out Food Inc.
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6. Koch Chemical Technology Group, LLC

12. Port Cicero Liquors

7. Koch Engineering

13. Rocky Point Resort

8. Koch Glitsch, Inc.

14. Taing, Inc. d/b/a Mr. T's Market

9. Mellinger's Beer Distributor, Inc.

*25 15. Vincentian Regency

10. Middletown's Supermarket

All Citations

11. MMR Mobile Medical Response, Inc

Not Reported in F.Supp.2d, 2011 WL 6209188, 2011-2
Trade Cases P 77,727

Footnotes

1

Direct Purchaser Plaintiffs Alvin's Enterprises, Inc. d/b/a Party King, Suzie's Investments, Inc. d/b/a Checker Drugs and
Food, Arkansas Garden Center West, LLC, Arkansas Garden Center North, LLC, Chi–Mar Enterprises, Inc., Kingsway
Enterprises, Polly's Food Service, Inc., Kenco, Inc. and Thomas Beverages Co., Inc. d/b/a Thomas Liquors have been
appointed as the class representatives for the Proposed Settlement Class.

End of Document
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2016 WL 8290089
Only the Westlaw citation is currently available.
United States District Court, W.D.
Tennessee, Western Division.
IN RE: REGIONS MORGAN KEEGAN
SECURITIES, DERIVATIVE,
AND ERISA LITIGATION
In re: Regions Morgan Keegan
Open-End Mutual Fund Litigation
No. 07-2784
|
Signed 08/02/2016

FINAL APPROVAL ORDER and
ORDER APPROVING MOTION FOR
ATTORNEY'S FEES AND EXPENSES
SAMUEL H. MAYS,
DISTRICT JUDGE

JR.,

UNITED

STATES

*1 Before the Court are the April 22, 2016 Motion
for Final Approval of the Class Settlement, Certification
of the Class, and Approval of Plan of Allocation
(the “Motion”) submitted by the Estate of Kathryn
S. Cashdollar (“Cashdollar”); Dajalis Ltd. (“Dajalis”);
Jeanette H. Landers (“J. Landers”); H. Austin Landers
(“H. Landers”); and Frank D. Tutor (“Tutor”)
(collectively, “Lead Plaintiffs”) and the April 22, 2016
Motion for Attorney’s Fees and Expenses (the “Motion
for Attorney’s Fees”) submitted by Lead Plaintiffs and by
H. Landers; J. Landers; the Estates of Charles M. Crump
and Diana W. Crump (“Estate of Crump”); James H.
Frazier (“Frazier”); James P. Whitaker (“J. Whitaker”);
and Peggy C. Whitaker (“P. Whitaker”) (collectively,
“Derivative Plaintiffs”). 1 (Motion, ECF No. 424; Motion
for Attorney’s Fees, ECF No. 425.)
Defendants do not oppose the Motion or the Motion for
Attorney’s Fees. 2 (Motion, ECF No. 424 at 3; Motion
for Attorney’s Fees, ECF No. 425 at 3.) The Open-End
Funds' Board of Directors approved the attorney’s fees
and expenses to be paid from the Derivative Settlement.
(Tyras Decl., ECF No. 425-9.) No objections have been
filed to either motion.

For the following reasons, the Motion and the Motion for
Attorney’s Fees are GRANTED.

I. Background
This litigation arose from the 2007-2008 collapse of
the Open-End Funds. (Vander Weide Decl., ECF No.
424-2 at ¶ 14.) Plaintiffs allege that the Open-End Funds
collapsed because of mismanagement and investment
in risky securities when compared to respective peer
bonds. (Id. at ¶¶ 14-16.) Plaintiffs allege that Defendants
misled investors about the degree of investment risk.
(Id.) Plaintiffs allege that PwC failed to audit the Funds
properly. (Id. at ¶ 17.) The litigation also relates to
Landers, et al. v. Morgan Asset Management, Inc., et
al., No. 2:08-cv-02260, a derivative action brought by the
shareholders of the Open-End Funds. The settlement of
the derivative action is addressed in a separate order.
*2 Since 2013, the Lead Plaintiffs and the Derivative
Plaintiffs, in consultation with the defendants in both
actions, have engaged in negotiations led by a mediator,
United States District Court Judge Layn Phillips (Ret.).
(Id. at ¶¶ 33-43.) After the total settlement amount
of $125 million was determined in consultation with
Judge Phillips, the amount to be allocated to the OpenEnd Funds in the Derivative Settlement was negotiated
separately and approved by the Open-End Funds' board
of directors. (Id. at ¶¶ 40-42.) The result of those
negotiations is the Class Settlement Agreement currently
before the Court. 3 (Class Settlement Agreement, ECF
No. 415-1.)
The proposed settlement class (the “Class”) consists of all
Persons who (1) purchased any class of redeemable shares
of STF, IBF, or HIF at any time during the period from
December 6, 2004, through December 6, 2007, inclusive;
or (2) held and/or redeemed on or after July 3, 2006,
through the end of the Settlement Class Period (December
6, 2004, through May 29, 2009) shares of STF, IBF, or
HIF and were damaged thereby, subject to the exclusions
listed in the Class Settlement Agreement. (Id.)
The settlement agreements provide for the payment of
$125 million for the benefit of the Class and the OpenEnd Funds. (Vander Weide Decl., ECF No. 424-2 at
¶ at 3.) Of the $125 million, $110 million will be
allocated to a Class Settlement Fund. (Id.) The Class
Settlement Fund will first be used to pay attorneys'
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fees and expenses awarded by the Court, notice and
administration expenses, and taxes and related expenses.
(Class Settlement Agreement, ECF No. 415-1.) The
remaining amount will be distributed among all Class
Members who submit timely and valid Proofs of Claim
accepted by the Claims Administrator and approved by
the Court in accordance with the Plan of Allocation. (Id.)
The remaining $15 million in the escrow account will be
allocated to the Funds Settlement Fund for the benefit of
the Open-End Funds and will be paid to the Open-End
Funds Shareholders as part of the Derivative Settlement
Agreement. (Id.) Any share of the Class Settlement Fund
paid to Class members who are also Open-End Funds
Shareholders will be reduced by their share of the Funds
Settlement Fund distribution. (Id.)
On November 30, 2015, the Court granted Preliminary
Settlement Approval. (Order, ECF No. 420.) On March
1, 2016, the Court extended the Notice Date to March
21, 2016. (Order, ECF No. 422.) On May 27, 2016, the
Court held a Final Approval Hearing. The parties sought
to extend the objection and opt out date for certain class
members to July 18, 2016, and extend the deadline to
return Claim Forms for those class members to October
19, 2016. The Court granted the extensions and continued
the Final Approval Hearing to August 1, 2016. (Order,
ECF No. 431.)
On August 1, 2016, the Court held a Final Approval
Hearing. The Lead Plaintiffs, Derivative Plaintiffs, and
Defendants in the Class Action and Derivative Action
were represented. (Minutes, ECF No. 434.)
Based on its independent assessment of the record and the
information presented by the parties, the Court makes the
following findings and reaches the following conclusions.

II. Standard of Review
A. Settlement Approval
Class settlement approval is committed to the district
court’s discretion. UAW v. Gen. Motors Corp., 497 F.3d
615, 625 (6th Cir. 2007). To approve a class settlement,
the court must conclude that it is “fair, reasonable, and
adequate.” Id. at 631; Fed. R. Civ. P. 23(e)(1). A number
of factors guide that inquiry: (1) the risk of fraud or
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collusion; (2) the complexity, expense and likely duration
of the litigation; (3) the amount of discovery engaged in
by the parties; (4) the likelihood of success on the merits;
(5) the opinions of class counsel and class representatives;
(6) the reaction of absent class members; and (7) the public
interest. UAW v. Gen. Motors, 497 F.3d at 631. The
court must also determine whether the settlement gives
preferential treatment to the named plaintiffs. Vassalle
v. Midland Funding LLC, 708 F.3d 747, 755 (6th Cir.
2013) (internal quotation marks and citations omitted).
The same standard governs the approval of a plan of
allocation of a class action settlement fund. In re Packaged
Ice Antitrust Litigation, No. 08-MDL-01952, 2011 WL
6209188, at *15 (E.D. Mich. Dec. 13, 2011).

B. Attorney’s Fees and Expenses
*3 Under Rule 23(h), in a “certified class action, the court
may award reasonable attorney’s fees and nontaxable
costs that are authorized by law or by the parties'
agreement.” Fed. R. Civ. P. 23(h). When parties to a class
action seek attorney’s fees and costs, they must comply
with the following:
(1) A claim for an award must be made by motion
under Rule 54(d)(2), subject to the provisions of this
subdivision (h), at a time the court sets. Notice of
the motion must be served on all parties and, for
motions by class counsel, directed to class members
in a reasonable manner.
(2) A class member, or a party from whom payment is
sought, may object to the motion.
(3) The court may hold a hearing and must find facts
and state its legal conclusions under Rule 52(a).
(4) The court may refer issues related to the amount of
the award to a special master or a magistrate judge,
as provided in Rule 54(d)(2)(D).
Fed. R. Civ. P. 23(h).
Plaintiffs in shareholder derivative actions may recover
their expenses and attorney’s fees from the corporation
on whose behalf their action is taken if the corporation
derives a benefit from successful settlement of the case.
Granada Inv., Inc. v. DWG Corp., 962 F.2d 1203, 1207–
08 (6th Cir. 1992). Such an award must be reasonable.
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Ramey v. Cincinnati Enquirer, Inc., 508 F.2d 1188, 1196
(6th Cir. 1974).
In general, “there are two methods for calculating
attorney’s fees: the lodestar and the percentage-of-thefund.” Van Horn v. Nationwide Prop. & Cas. Ins. Co.,
436 Fed.Appx. 496, 498 (6th Cir. 2011). “District courts
have discretion ‘to select the more appropriate method
for calculating attorney’s fees in light of the unique
characteristics of class actions in general, and of the
unique circumstances of the actual cases before them.’ ”
Id. (quoting Rawlings v. Prudential-Bache Props., Inc., 9
F.3d 513, 516 (6th Cir. 1993)). The award of attorney’s
fees is within the court’s discretion. Bowling v. Pfizer, Inc.,
102 F.3d 777, 779-80 (6th Cir. 1996).
In determining whether attorney’s fees are reasonable,
district courts often address the “Ramey factors”:

(1) the value of the benefit rendered
to the plaintiff class; (2) the value
of the services on an hourly
basis; (3) whether the services
were undertaken on a contingent
fee basis; (4) society's stake in
rewarding attorneys who produce
such benefits in order to maintain
an incentive to others; (5) the
complexity of the litigation; and (6)
the professional skill and standing of
counsel involved on both sides.

Moulton v. U.S. Steel Corp., 581 F.3d 344, 351-52
(6th Cir. 2009) (internal quotation marks and citations
omitted); Smillie v. Park Chemical Co., 710 F.2d 271, 275
(6th Cir. 1983) (applying Ramey factors to the fee award
in a shareholder derivative action).
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ArvinMeritor, Inc., 581 F. Supp. 2d 818, 838 (E.D. Mich.
2008); In re Telectronics Pacing Sys., 137 F. Supp. 2d 985,
1016 (S.D. Ohio 2001).
There is no evidence of fraud or collusion. The record
shows that the Class Settlement developed from vigorous,
arm’s length negotiations. Lead Plaintiffs took part
in extensive negotiations led by a distinguished and
experienced mediator, Judge Layn R. Phillips (Ret.).
(Vander Weide Decl., ECF No. 425-2 at ¶¶ 33,39-43.)
Judge Phillips used a “double blind” process to make
recommendations to the parties to exclude any risk of
fraud or collusion. (Phillips Decl., ECF No. 424-7 at ¶
8.) He declares that the Class Settlement is “the product
of vigorous and independent advocacy and arm’s length
negotiation conducted in good faith, with no collusion
whatsoever.” (Id. at ¶ 15.) Millions of pages of confidential
documents were exchanged. (Vander Weide Decl., ECF
No. 425-2 at ¶ 34.) The parties discussed liability, factual
allegations, causation, damages, and expert analyses. (Id.
at ¶¶ 36-38.) The Class Settlement was developed after the
parties had a thorough understanding of the merits of the
claims and possible defenses. (Id. at ¶ 44.) Because there
is no evidence of fraud or collusion, this factor weighs
in favor of approving the Class Settlement and Plan of
Allocation.

2. The Complexity, Expense, and
Likely Duration of the Litigation
*4 In evaluating a proposed settlement, the court must
weigh the risks, expense, and delay plaintiffs would face
if they continued to prosecute the litigation through
trial and appeal. UAW v. Gen. Motors, 497 F.3d at
631; Thacker v. Chesapeake Appalachia, L.L.C., 695 F.
Supp. 2d 521, 531 (E.D. Ky. 2010). “[M]ost class actions
are inherently complex and settlement avoids the costs,
delays, and multitude of other problems associated with
them.” In re Telectronics Pacing Sys., 137 F. Supp. 2d at
1013 (internal quotation marks omitted).

III. Analysis
A. Settlement Approval
1. The Risk of Fraud or Collusion
Courts presume the absence of fraud or collusion unless
there is evidence to the contrary. See, e.g., Leonhardt v.

This litigation has been pending for almost nine years.
(Vander Weide Decl., ECF No. 424-2 at ¶ 20.) The
original complaint has been amended three times. (Id.
at ¶ 55.) Defendants have filed multiple motions to
dismiss, a motion to strike, and multiple motions for
reconsideration. (Id.) Hundreds of exhibits have been
submitted to support and oppose those motions. (Id.)

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

3

4:16-cv-12803-LVP-SDD
ECF No.and...,
68-1Notfiled
05/01/19
In Case
re Regions
Morgan Keegan Securities, Derivative,
Reported
in Fed.... PageID.2113
2016 WL 8290089

Defendants continue to dispute the merits of Plaintiffs'
claims. (Id. at ¶ 36.) PwC continues to defend its audits.
(Id. at ¶ 37.) Judge Phillips declares that continued
litigation would involve motions to dismiss, opposition to
class certification, summary judgment motions, Daubert
motions, a lengthy trial, and appeal. (Phillips Decl., ECF
No. 424-7 at ¶ 11.) Continued litigation would be lengthy
and complex. Including an auditor as a defendant adds
complexity to the legal and factual issues. (Id. at ¶ 13.)
Millions of documents were reviewed in negotiating the
Class Settlement and continued litigation would require
revisiting those documents. Some claims would be subject
to a battle of experts. (Vander Weide Decl., ECF No.
424-2 at ¶¶ 36,38,54.)
The parties expect that the Class will receive
approximately 33% of their estimated damages before
the deduction of attorney’s fees and expenses. (Vander
Weide Decl., ECF No. 424-2 at ¶ 79.) At the Final
Approval Hearing, Lead Counsel represented that it
believes 33% represents the “floor recovery” and that
the Class is likely to recover more than 33%. That
compares favorably to settlements in comparable cases.
(Id. at ¶¶ 76-77,79-81; Fitzpatrick Decl., ECF No. 425-7
at ¶ 18.) The recovery also compares favorably to other
settlements with Defendants where similar claims have
been alleged against them. (Vander Weide Decl., ECF
No. 424-2 at ¶¶ 75,82-83.) The structure of the Class
Settlement was designed to allow more recovery than
standard securities settlements by calculating claims on a
“holders/sellers basis, versus a purchasers basis”. (Id. at
¶¶ 66-68.) Even if a different settlement were reached after
continued litigation, the parties anticipate that recovery
would, “at most, be only marginally greater than this
Settlement.” (Motion, ECF No. 424-1 at 17.) The parties
expect that almost all of the Derivative Settlement will be
distributed to the Class. (Id. at 13 (citing Vander Weide
Decl., ECF No. 424-2 at ¶¶ 3-5,78.))
Given the likelihood of lengthy, continuing litigation, the
cost of that litigation, and the Class Settlement’s expedient
provision of monetary relief, this factor weighs heavily
in favor of approving the Class Settlement and Plan of
Allocation.

3. The Amount of Discovery Engaged in by the Parties
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In evaluating a proposed class settlement, the court
must consider the amount of discovery the parties have
conducted. UAW v. Gen. Motors, 497 F.3d at 641. The
parties' discovery must enable them to evaluate frankly
the merits of the case and determine an appropriate
settlement value. Discovery provides a level playing
field for negotiations and ensures that the negotiations
are informed rather than the product of uneducated
guesswork. Olden v. Gardner, 294 Fed.Appx. 210, 218
(6th Cir. 2008). The absence of expert opinions or formal
discovery suggests that class counsel might not have
obtained the best agreement possible for the plaintiff class.
Id.
*5 The parties have engaged in extensive discovery.
Millions of pages of confidential information were
exchanged. (Vander Weide Decl., ECF No. 424-2 at
¶ 34.) Lead Plaintiffs offered Defendants hundreds of
exhibits supporting their allegations and analyses they
had conducted of damages and comparing the strength
of their claims to other cases against Defendants. (Id.
at ¶ 38.) Lead Plaintiffs had read millions of pages
of discovery before settlement negotiations. (Id. at ¶
54.) Judge Phillips declares that the parties performed a
thorough examination of the underlying facts with the aids
of experts and used experienced attorneys to determine the
merits of the claims. (Phillips Decl., ECF No. 424-7 at ¶ 7.)
There is no evidence to suggest that the settlement
negotiations were uninformed or the product of
uneducated guesswork. The parties engaged in aggressive
fact discovery before and after settlement negotiations.
This factor weighs in favor of approving the Class
Settlement and Plan of Allocation.

4. The Likelihood of Success on the Merits
“The most important of the factors to be considered
in reviewing a settlement is the probability of success
on the merits.” Poplar Creek Dev. Co. v. Chesapeake
Appalachia, L.L.C., 636 F.3d 235, 245 (6th Cir. 2011).
“The likelihood of success, in turn, provides a gauge from
which the benefits of the settlement must be measured.”
Id. A plaintiff’s likelihood of success should be weighed
against the amount and form of relief offered in the
settlement. UAW v. Gen. Motors, 497 F.3d at 631
(internal quotation marks and citation omitted).
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“Although this inquiry understandably does not require
[the court] to decide the merits of the case or resolve
unsettled legal questions, [the court] cannot judge the
fairness of a proposed compromise without weighing the
plaintiff’s likelihood of success on the merits against the
amount and form of the relief offered in the settlement.”
Id. “[The court’s] task is not to decide whether one side
is right or even whether one side has the better of these
arguments.” Id. at 632. “Otherwise, [the court] would be
compelled to defeat the purpose of a settlement in order to
approve a settlement.” Id. “The question rather is whether
the parties are using settlement to resolve a legitimate legal
and factual disagreement.” Id.
Defendants have raised many defenses to Plaintiffs'
allegations. (Vander Weide Decl., ECF No. 424-2 at ¶ 36.)
PwC “vigorously” defends its audits. (Id. at ¶ 37.) Lead
Plaintiffs have said that, although they are confident in
the merits of their claims, Defendants have raised defenses
to liability that make success at trial uncertain. (Motion,
ECF No. 424-1 at 21-22.) New case law has also affected
the strategies on which the parties must rely in continued
litigation. (Id. at 23 (citing Janus Capital Group, Inc.
v. First Derivative Traders, 564 U.S. 135 (2011)).) The
factual and legal issues are complex and would be difficult
to litigate. (Phillips Decl., ECF No. 424-7 at ¶¶ 12-13.)
The Court must weigh the likelihood of success on the
merits against the amount and form of recovery. The
Class Settlement guarantees Class Members an expedient
payment. The amount of recovery the Class would receive
at trial is uncertain, especially given the hurdle that
Lead Plaintiffs would face in proving loss causation.
Defendants have argued that Lead Plaintiffs could not
show their losses were caused by mismanagement of
the Open-End Funds and not by the market decline.
(Motion, ECF No. 424-1 at 20-21.) Proving loss causation
in securities cases often involves a battle of experts. In
re Global Crossing Securities & ERISA Litigation, 225
F.R.D. 436, 459 (S.D.N.Y. 2004) (collecting cases). It is
uncertain that a jury would award damages exceeding the
amount the Class will receive from the Class Settlement.
The Plan of Allocation provides that each Class Member
will receive a pro rata share of his or her losses.
*6 The Class Settlement offers immediate recovery. The
amount that each Class Member will receive is fair,
reasonable, and adequate given the legitimate factual and
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legal disputes that would arise during litigation. This
factor weighs in favor of approval.

5. The Opinions of Class Counsel
and Class Representatives
In deciding whether a proposed settlement warrants
approval, the informed and reasoned judgment of
plaintiffs' counsel and their weighing of the relative
risks and benefits of protracted litigation are entitled to
great deference. See, e.g., Thacker, 695 F. Supp. 2d at
532-33; UAW v. Ford Motor Co., No. 07-CV-14845,
2008 WL 4104329 at *26 (E.D. Mich. Aug. 29, 2008)
(“The endorsement of the parties' counsel is entitled
to significant weight, and supports the fairness of the
class settlement.”); Stewart v. Rubin, 948 F. Supp. 1077,
1087 (D.D.C. 1996) (the trial court “should defer to the
judgment of experienced counsel who have competently
evaluated the strength of the proof”).
Class Counsel are Lockridge Grindal Nauen P.L.L.P.
(“Lockridge”), Apperson Crump PLC (“Apperson
Crump”), and Zimmerman Reed LLP (“Zimmerman
Reed”). Class Counsel and Lead Plaintiffs have concluded
that the Class Settlement is fair, adequate, and reasonable
in light of the risks and costs of continued litigation.
(Motion, ECF No. 424-1 at 23.)
Class Counsel and Lead Plaintiffs are generally
experienced and are familiar with this case. Their opinion
is entitled to deference. Class Counsel have extensive
experience in complex class action litigation. Class
Counsel have been involved in the case since its filing in
2007 and helped draft complaints on Plaintiffs' behalf.
(Compl., ECF No. 1; Am. Compl., ECF No. 53; CACAC,
ECF No. 218; SCACAC, ECF No. 395.) Judge Phillips
declares that counsel thoroughly examined and analyzed
all facts with the help of experts and are “extremely
qualified”. (Phillips Decl., ECF No. 424-7 at ¶¶ 7,9,15.)
Lead Plaintiffs participated in settlement negotiations and
agreed to the settlement after “careful investigation and
evaluation of the facts and law relating to the allegations
in the Complaint, and consideration of the facts noted
and views expressed by Judge Phillips and Defendants
during the mediation process.” (Motion, ECF No. 424-1
at 23-24.)
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Given their experience in other cases and intimate
knowledge of the legal and factual issues in this case, Class
Counsel and Lead Plaintiffs' recommendation is entitled
to deference. Given their endorsement, this factor weighs
in favor of approving the Class Settlement and Plan of
Allocation.

conserves judicial resources.”) (internal quotation marks
omitted).
Because the Class Settlement provides the Class with
expedient payment and increases the certainty of that
payment without further delay, this factor weighs in favor
of approving the Class Settlement and Plan of Allocation.

6. The Reaction of Absent Class Members
An “overwhelming positive class response highlights the
fairness of the settlement[ ] to unnamed class members and
weighs heavily in favor of approval of the settlement[ ].”
In re Southeastern Milk Antitrust Litig., No. 2:07-cv-208,
2012 WL 2236692 at *4, (E.D. Tenn. June 15, 2015);
Kogan v. AIMCO Fox Chase, L.P., 193 F.R.D. 496, 502
(E.D. Mich. 2000) (“[T]he Court considers the fact that
not one class member objected to the settlement agreement
to be most persuasive.”)
Garden City Group sent over 41,000 claim packets
to potential Class Members and Open-End Funds
Shareholders. (Fraga Decl., ECF No. 433-1 at 2.) All
Shareholders are also members of the Class. No Class
Member has objected to the Derivative Settlement or
the Class Settlement. Only seven Class members have
excluded themselves from the Class. (Revised Proposed
Order.) This factor weighs strongly in favor of approval.

7. The Public Interest
*7 The law favors the settlement of class action litigation.
See UAW v. Gen. Motors, 497 F.3d at 632 (noting “the
federal policy favoring settlement of class actions”).
The resolution of this litigation will, among other
things, (1) provide timely payment to thousands of Class
Members, (2) increase the certainty of those payments
without more delay, (3) obviate the need for years of
litigation, (4) ensure each Class Member receives a pro
rata share of the payment in accordance with his or her
recognized loss, and (5) conclude a significant part of
a multidistrict litigation that has continued for almost
nine years. In re Cardizem CD Antitrust Litigation,
218 F.R.D. 508, 530 (E.D. Mich. 2003) (“There is
a strong public interest in encouraging settlement of
complex litigation and class action suits because they
are notoriously difficult and unpredictable and settlement

8. Lead Plaintiffs' Relief Compared
to Unnamed Class Members' Relief
There is no evidence that Lead Plaintiffs will receive
payment not available to the rest of the Class. Because
the Plan of Allocation provides the same relief for Class
Members who are not named, this factor weighs in favor
of approval.
For the foregoing reasons, the Class Settlement and Plan
of Allocation warrant final approval.

B. Attorney’s Fees and Expenses
The submitted request complies with the requirements of
Fed. R. Civ. P. 23(h). (Motion for Attorney’s Fees, ECF
No. 425.) No objections have been raised to the requested
fees.
A court has discretion to choose between the lodestar
method and the percentage-of-the-fund method when
awarding attorney’s fees. Van Horn, 436 Fed.Appx. at
498. “The lodestar method better accounts for the amount
of work done, while the percentage of the fund method
more accurately reflects the results achieved.” Rawlings, 9
F.3d at 516. The court “generally must explain its ‘reasons
for adopting a particular methodology and the factors
considered in arriving at the fee.’ ” Id. (quoting Moulton,
581 F.3d at 352). In the Sixth Circuit, a district court may
base its fee award on a percentage of the common fund
and cross-check the fee against the Lodestar. Bowling,
102 F.3d at 779-80; In re Southeastern Milk Antitrust
Litig., 2013 WL 2155387, at *2 (noting that the trend in
the Sixth Circuit is toward use of the percentage of the
fund method). The lodestar is the product of “the number
of hours reasonably expended on the litigation [and] a
reasonable hourly rate.” Pennsylvania v. Delaware Valley
Citizens' Council for Clean Air, 478 U.S. 546, 565 (1986).
Lodestar multipliers may be applied to account for the risk
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that counsel assumes in undertaking a case, the quality
of the work product, and the public benefit achieved.
Rawlings, 9 F.3d at 516. Lodestar multipliers in securities
class actions generally range from 1.3 to 4.5. In re Cardinal
Health Inc. Securities Litigations, 528 F. Supp. 2d 752, 767
(S.D. Ohio 2007).
*8 Lockridge, Apperson Crump, and Zimmerman Reed
are Class and Derivative Counsel. (Motion for Attorney’s
Fees, ECF No. 425 at 2.) They seek $37,500,000, which
is 30% of the Settlement Amount. (Id.) The Open-End
Funds' board of directors approved a 30% fee to be paid
out of the Open-End Funds' $15 million share of the
Settlement Amount. (Tyras Decl., ECF No. 181-9 at ¶
11.) The fee is reasonable on its face given the benefit
of the settlements to the Class and Open-End Funds
Shareholders. District courts in the Sixth Circuit have
often approved thirty percent fees. Griffin v. Flagstar
Bancorp, Inc., 2013 WL 6511860, at *8 (E.D. Mich. Dec.
12, 2013); Swigart v. Fifth Third Bank, 2014 WL 3447947,
at *7 (S.D. Ohio July 11, 2014); In re Skelaxin, 2014
WL 2946459, at *1-3 (E.D. Tenn. June 30, 2014); Milk
Antitrust, 2013 WL 2155387, at *3; Bowers v. Windstream
Kentucky East, LLC, No. 09-440, 2013 WL 5934019,
at *5 (W.D. Ky. Nov. 1, 2013); Thacker, 695 F. Supp.
2d at 528; In re Cincinnati Gas & Electric Company
Security Litigation, 643 F. Supp. 148, 150 (S.D. Ohio 986).
Professor Brian Fitzpatrick (“Fitzpatrick”) of Vanderbilt
University, who specializes in the research of complex
litigation, has declared that the fees requested are within
the range of reasonable fees awarded in comparable
actions. (Fitzpatrick Decl., ECF No. 425-7.)
A 30% fee is reasonable given Class and Derivative
Counsel’s Lodestar. Lead Counsel submitted timesheets
demonstrating 73,790.04 attorney and professional hours
devoted to the prosecution of the cases. (Lockridge Decl.,
ECF No. 425-8.) The hours and rates are reasonable
given the length and complexity of the cases. The resulting
Lodestar is $39,595,559. (Id.) That yields a Lodestar
multiplier of .947, which is below the range generally
approved in securities cases. In re Cardinal Health Inc.
Securities Litigations, 528 F. Supp. 2d at 767; (Fitzpatrick
Decl., ECF No. 425-7 at ¶¶ 21-22.) Fitzpatrick opines that,
according to comparable cases' Lodestars, the fee request
is “incredibly modest”. (Fitzpatrick Decl., ECF No. 425-7
at ¶ 22.)
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The Ramey factors also support approval of a 30% fee.
In their Motion for Attorney’s Fees, Lead and Derivative
Counsel address each of the Ramey factors. (Motion for
Attorney’s Fees, ECF No. 425-1 at 11-18.) They conclude
correctly that all six factors favor approving the fee. The
cases were taken on a contingency basis. They were some
of the first cases arising out of the 2007-2008 financial
crises. The Class Settlement and Derivative Settlement
offer expedient recovery whereas continued litigation
would be complex and take years to complete. All counsel
involved in the settlement process are highly qualified and
negotiated in good faith. (Phillips Decl., ECF No. 424-7.)
For the foregoing reasons, as well as for the reasons set
forth in the Motion for Attorney’s Fees, the $37,500,000
fee is reasonable.
Class and Derivative Counsel seek payment of expenses
totaling $792,560.50. (Motion for Attorney’s Fees, ECF
No. 425-1 at 19.) No objections have been raised.
Expenses are reasonable if they are the type routinely
billed by attorneys to paying clients in similar cases. In
re Cardizem, 218 F.R.D. at 535. The expenses on the
itemized Expense Reports are those typically billed by
attorneys to paying clients, such as research costs, expert
fees, mediation fees, and administrative costs. (Lockridge
Decl., ECF No. 425-8 at 7,14,24,29.) The requested
expenses are reasonable.

IV. Conclusion
For the foregoing reasons, the Motion and the Motion
for Attorney’s Fees are GRANTED. The Court FINDS,
CONCLUDES, and ORDERS that:
1. This Order incorporates the Class Settlement
Agreement, including the Exhibits.
2. The Court has jurisdiction over the subject matter
of the Class Action Lawsuit and over all parties to
the Class Action Lawsuit, including all Class Members
who did not timely file a valid request for exclusion
from the Class by the May 6, 2016 deadline, or the
July 18, 2016 deadline, pursuant to the November
30, 2015 Preliminary Approval Order (the “Class
Preliminary Approval Order”) and the May 27, 2016
Order Extending Deadline for certain plaintiffs (the
“Order Extending Deadline”).
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*9 3. The following Class, provisionally certified on
November 30, 2015, is CERTIFIED for final settlement
purposes only under Fed. R. Civ. P. 23:
All persons who (1) purchased any class of
redeemable shares of STF, IBF, or HIF at any time
during the period from December 6, 2004, through
December 6, 2007, inclusive; or (2) held and/or
redeemed on or after July 3, 2006, through the end
of the Settlement Class Period (December 6, 2004,
through May 29, 2009) shares of STF, IBF, or HIF
and were damaged thereby, subject to the exclusions
listed in the Class Settlement Agreement.
4. The record shows that Notice has been given to the
Class in the manner approved by the Court in its
Preliminary Approval Order. The Court finds that
such Notice: (i) constitutes reasonable notice and the
best notice practicable, under the circumstances; (ii)
constitutes notice that was reasonably calculated, under
the circumstances, to apprise all Class Members who
could reasonably be identified of the pendency of
the Class Action, the terms of the Class Settlement,
and the Class Members' right to object to or exclude
themselves from the class and to appear at the Final
Approval Hearing; (iii) constitutes due, adequate, and
sufficient notice to all persons or entities entitled to
receive notice; and (iv) meets the requirements of due
process, Federal Rule 23, Section 27 of the Securities
Act of 1933, 15 U.S.C. § 77z-l(a)(7), as amended by
the Private Securities Litigation Reform Act of 1995
(the “PSLRA”), and Section 21D(a)(7) of the Securities
Exchange Act of 1934, 15 U.S.C. § 78u-4(a)(7), as
amended by the PSLRA, and other applicable law.
5. The appropriate officials have been served with the
notice set forth in 15 U.S.C. § 1715(b) and were served
at least ninety (90) days before the entry of this Order.
6. The only individuals or entities that have timely and
validly excluded themselves from the class are Caudill
Family Revoc. TR U/A/ 9/10/03; Ceil Walker Norris,
Co-Trustee of Vernon Deloss Marital TR2; Ceil Walker
Norris, Trustee O/T Ceil Walker Revoc. Tr.; Ceil
Walker Norris, Walker & Assoc. Inc.; Ceil Walker
Norris, Trustee of the Vernon D. Walker TRFOR
Cecilia Vernon D. Walker TTEE Cecilia Agency Acct.;
Ceil Walker Norris, TTEE Vernon D. Walker TUA
Deloss Agency Acct.; and Ceil T. Walker Rollover IRA
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(Revised Proposed Order). This Order shall have no
force or effect on those individuals or entities.
7. In light of the benefits to the Class, the complexity,
expense, and possible duration of further litigation
against Defendants, the risks of establishing liability
and damages, and the costs of continued litigation,
the Court hereby fully and finally approves the Class
Settlement, pursuant to Federal Rule 23, as set forth
in the Class Settlement Agreement in all respects, and
finds that the Class Settlement is, in all respects, fair,
reasonable, and adequate, and in the best interests of
Plaintiffs, the Class, and each of the Class Members.
The Court finds the Class Settlement set forth in the
Class Settlement Agreement is the result of arm’s length
negotiations between experienced counsel representing
the interests of the Class and Defendants.
*10 8. The Plan of Allocation is approved as fair and
reasonable.
9. The Parties are directed to implement and consummate
the Class Settlement according to the terms and
provisions of the Class Settlement Agreement. The
Parties are authorized to agree to and adopt such
amendments and modifications to the Class Settlement
Agreement, or any Exhibits attached thereto, to
effectuate the Class Settlement if they (i) are consistent
in all material respects with this Order, and (ii) do not
limit the rights of the Class in connection with the Class
Settlement. Without further order of the Court, the
Parties may agree to reasonable extensions of time to
carry out any of the provisions of the Class Settlement
Agreement.
10. Except as to any individual claim of those Persons
or entities that have been excluded from the Class
(identified in Paragraph 6 of this Order), the Class
Action Lawsuit and all claims asserted therein are
dismissed with prejudice as to the Plaintiffs and the
other Class Members, and as to each and all of the
Defendants. The Parties are to bear their own costs,
except as otherwise provided in the Class Settlement
Agreement.
11. The Court finds, after review of the record of this Class
Action Lawsuit, including the Second Consolidated
Class Action Complaint and the dispositive motions,
that during the course of the Class Action Lawsuit,
the Parties and their respective counsel at all times

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

8

4:16-cv-12803-LVP-SDD
ECF No.and...,
68-1Notfiled
05/01/19
In Case
re Regions
Morgan Keegan Securities, Derivative,
Reported
in Fed.... PageID.2118
2016 WL 8290089

complied with the requirements of Federal Rule of Civil
Procedure 11, and in particular with Rule 11(b).
12. On the Effective Date of the Class Settlement
(as defined in Paragraph 38 of the Class Settlement
Agreement), the Settlement Class (as defined in
Paragraph 1(d) of the Class Settlement Agreement,
other than those Persons or entities listed in Paragraph
6 of this Order that have timely and validly requested
exclusion from the Class), shall be deemed to have,
and by operation of the Order shall have, fully, finally,
and forever released, relinquished, and discharged all
Released Claims (as defined in Paragraph 1(qq) of
the Class Settlement Agreement) to the full extent set
forth in the Class Settlement Agreement, including
Unknown Claims (as defined in Paragraph 1(ddd) of the
Class Settlement Agreement), as against the Released
Defendant Parties (as defined in Paragraph 1(rr) of the
Class Settlement Agreement).
13. On the Effective Date of the Class Settlement
(as defined in Paragraph 38 of the Class Settlement
Agreement), Defendants, on behalf of themselves,
and their heirs, executors, trustees, administrators,
predecessors, successors, and assigns, shall be deemed
to have, and by operation of this Order shall have,
fully, finally, and forever released, relinquished, and
discharged the Released Plaintiff Parties (as defined in
Paragraph 1(uu) of the Class Settlement Agreement)
from all claims related to the commencement,
continuation, or prosecution of Released Defendants'
Claims (as defined in Paragraph 1(ss) of the Class
Settlement Agreement), as set forth in the Class
Settlement Agreement.
14. On the Effective Date of the Class Settlement
(as defined in Paragraph 38 of the Class Settlement
Agreement), all Class Members, either directly,
representatively, or in any other capacity (other than
those Persons or entities listed in Paragraph 6 of this
Order that have timely and validly requested exclusion
from the Class), are hereby permanently enjoined from
commencing, continuing, or prosecuting against any or
all Released Defendant Parties (as defined in Paragraph
1(rr) of the Class Settlement Agreement) any action or
proceeding in any court or tribunal asserting any of the
Released Claims (as defined in Paragraph 1(qq) of the
Class Settlement Agreement). On the Effective Date,
and without any further action, the Lead Plaintiffs
shall not knowingly and voluntarily assist in any way
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any third party in commencing or prosecuting any
suit against the Released Defendant Parties relating to
any Released Claim, including any derivative suit not
otherwise released.
*11 15. Each Class Member (other than those Persons
or entities listed Paragraph 6 of this Order who have
timely and validly requested exclusion from the Class),
whether or not such Class Member executes and
delivers a Proof of Claim form, is bound by this Order,
including, without limitation, the release of claims as set
forth in the Class Settlement Agreement and this Order.
16. Any plan for allocating the Net Class Settlement Fund
(as defined in Paragraph 1(ee) of the Class Settlement
Agreement) to eligible Class Members submitted by
Class Counsel or any order regarding the Fee and
Expense Application (as defined in Paragraph 13
of the Class Settlement Agreement), or any appeal
modification or change thereof, shall in no way disturb
or affect this Order approving the Class Settlement or
any releases contained therein, and shall be considered
separate from this Order.
17. This Order, the Class Settlement Agreement and
its terms, the negotiations leading up to the Class
Settlement Agreement, the fact of the Class Settlement,
and the proceedings taken pursuant to the Class
Settlement, shall not: (1) be construed as an admission
of liability or an admission of any claim or defense on
the part of any party, in any respect; (2) form the basis
for any claim of estoppel by any third party against any
of the Released Defendant Parties; or (3) be admissible
in any action, suit, proceeding, or investigation as
evidence, or as an admission, of any wrongdoing or
liability whatsoever by any of the Released Defendant
Parties or as evidence of the truth of any of the claims
or allegations contained in any complaint filed in the
Class Action Lawsuit or deemed to be evidence of
or an admission or concession that Lead Plaintiffs or
any Class Members have suffered any damages, harm,
or loss. Neither this Order, the Preliminary Approval
Order, the Class Settlement Agreement, nor any of
their terms and provisions, nor any of the negotiations
or proceedings connected with them, nor any action
taken to carry out this Order, the Preliminary Approval
Order, or the Class Settlement Agreement by any of
the Parties shall be offered into evidence, or received
in evidence in any pending or future civil, criminal,
or administrative action, arbitration, or proceeding,
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except: in a proceeding to enforce this Order, the
Preliminary Approval Order, the Class Settlement
Agreement, or to enforce any insurance rights; to
defend against the assertion of Released Claims
(including to support a defense or counterclaim based
on principles of res judicata, collateral estoppel, release,
good faith settlement, judgment bar, or reduction); by
Lead Counsel to demonstrate its adequacy to serve as
class counsel pursuant to Federal Rule 23(g) (or its
state law analogs); subject to the prohibited purposes
identified in Paragraph 46 (a)-(e) of the Class Settlement
Agreement and in Paragraph 17(1)-(3) of this Order; or
as otherwise required by law.
18. Class and Derivative Counsel are hereby awarded
attorney’s fees in the amount of $37,500,000, which the
Court finds to be fair and reasonable, and $792,560.50
in reimbursement of Class and Derivative Counsel’s
reasonable expenses incurred in prosecuting the Class
Action and Derivative Lawsuits.
19. The attorney’s fees and expenses so awarded, plus
earnings thereon, shall be paid from the Qualified
Settlement Fund pursuant to the terms of the Class and
Derivative Settlement Agreements.
*12 20. Without affecting the finality of this Order, the
Court retains continuing and exclusive jurisdiction over
all matters relating to administration, consummation,
enforcement, and interpretation of the Class Settlement
Agreement, the Class Settlement, and of this Order, to
protect and effectuate this Order, and for any other
necessary purpose. Defendants, Class Representatives,
and Class Members are deemed to have irrevocably
submitted to the exclusive jurisdiction of this Court for
the purpose of any suit, action, proceeding, or dispute
arising out of or relating to the Class Settlement or
the Class Settlement Agreement, including the Exhibits
thereto, and only for such purposes. Without limiting
the generality of the foregoing, and without affecting
the finality of this Order, the Court retains exclusive
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jurisdiction over any such suit, action, or proceeding.
Solely for purposes of such suit, action or proceeding,
to the fullest extent they may effectively do so under
applicable law, Defendants, Class Representatives, and
Class Members are hereby deemed to have irrevocably
waived and agreed not to assert, by way of motion,
as a defense or otherwise, any claim or objection that
they are not subject to the jurisdiction of this Court, or
that this Court is, in any way, an improper venue or an
inconvenient forum.
21. Defendants have no responsibility for, interest in,
or liability in connection with the Plan of Allocation;
the distribution of the Net Class Settlement Fund
to the Class; the determination, administration, or
calculation of claims; the determination of any
investments; the requested attorney’s fees; or the
payment or withholding of taxes of the Settlement
Fund. Defendants do not have to appear at or
participate in any hearing or determination about those
matters.
22. In the event that the Class Settlement does not become
effective in accordance with the terms of the Class
Settlement Agreement or the Effective Date does not
occur, or in the event that the Class Settlement Fund,
or any portion thereof, is returned to the Defendants,
this Order shall be rendered null and void to the
extent provided by and in accordance with the Class
Settlement Agreement and shall be vacated and, in
such event, all orders entered and releases delivered
in connection herewith shall be null and void to the
extent provided by and in accordance with the Class
Settlement Agreement.
So ordered this 2nd day of August, 2016.

All Citations
Not Reported in Fed. Supp., 2016 WL 8290089

Footnotes

1
2

For purposes of this Order, the Court adopts all defined terms as set forth in the Class Settlement Agreement unless
otherwise defined in this Order.
Defendants in this action are PricewaterhouseCoopers LLP (“PwC”); Morgan Keegan & Company, Inc. (“Morgan
Keegan”), Morgan Asset Management, Inc., and MK Holding, Inc. (collectively, the “Morgan Keegan Defendants”);
Regions Financial Corporation (“RFC”); Regions Bank (“RB”); Regions Morgan Keegan Select Short Term Bond Fund
(“STF”), Regions Morgan Keegan Select Intermediate Bond Fund (“IBF”), and Regions Morgan Keegan Select High
Income Fund (“HIF”) (collectively, the “Open-End Funds”); Carter E. Anthony, Brian B. Sullivan, Joseph C. Weller, J.
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Thompson Weller, G. Douglas Edwards, Charles D. Maxwell, David M. George, Michelle F. Wood, James C. Kelsoe, Jr.,
David H. Tannehill, and Thomas R. Gamble (collectively, the “Officer Defendants”); and Allen B. Morgan, Jr., J. Kenneth
Alderman, Jack R. Blair, Albert C. Johnson, William Jefferies Mann, James Stillman R. McFadden, W. Randall Pittman,
Mary S. Stone, and Archie W. Willis III (collectively, the “Director Defendants”) (collectively, “Defendants”). The OpenEnd Funds have been renamed as the Helios Select Short Term Bond Fund, the Helios Select Intermediate Bond Fund,
and Helios Select High Income Fund. (Proposed Order at n.1.)
A correction to the signature block of the Class Settlement Agreement was submitted on January 28, 2015. (Correction,
ECF No. 416.)

End of Document
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1996 WL 780512
Only the Westlaw citation is currently available.
United States District Court, E.D.
Michigan, Southern Division.
In re RIO HAIR NATURALIZER
PRODUCTS LIABILITY LITIGATION.
No. MDL 1055.
|
Dec. 20, 1996.
Attorneys and Law Firms
Michael J. Boni, Kohn, Swift & Graf, P.C., Philadelphia,
PA, Paul R. Kiesel, Kiesel & Larson, Beverly Hills, CA,
Patrick J. Grannan, Chimicles, Jacobsen & Tikellis, Los
Angeles, CA, Bobbie R. Edmonds, Fort Worth, TX, for
Plaintiffs.
David M. Humiston, Sedgwick, Detert, Moran & Arnold,
Los Angeles, CA, Ralph C. Hofer, Blecher & Collins,
Los Angeles, CA, Arthur M. Rieman, Santa Monica, CA,
Leonard Brazil, Clark & Trevithick, Los Angeles, CA,
John A. Case, Jr., Nagler & Associates, Beverly Hills, CA,
for Defendants.

OPINION AND ORDER GRANTING
PLAINTIFFS' MOTION FOR FINAL
SETTLEMENT APPROVAL AND FINAL
SETTLEMENT CLASS CERTIFICATION AND
ORDER REGARDING ATTORNEYS' FEES
ROSEN, District Judge.
I. INTRODUCTION
*1 On October 22, 1996, the Court conducted a
hearing on Plaintiffs' Motion for Final Settlement
Approval and Final Settlement Class Certification in the
above-captioned multi-district product liability action. 1
At the hearing, the Court heard the oral arguments
of the members of Plaintiffs' Steering Committee in
support of class certification and settlement approval.
Defendants World Rio Corp., Pantron I, Corp., Hal

Z. Lederman, (through the Chapter 7 Trustee in the
Lederman bankruptcy), Serendipity Media, Inc., Product
Packaging West, Inc., Frumi Barr, Rio Products, L.L.C.
and Rio Products, Corp. (the “Settling Defendants”) do
not oppose Plaintiffs' Motion, and they were represented
at the October 22 hearing by their respective attorneys.
During the course of the hearing, the Court also heard
the testimony of economist, Harvey S. Rosen, Ph.D.
regarding the insufficiency of the assets and the financial
inability of the Settling Defendants to provide a complete
recovery for all of the alleged damages caused by Rio Hair
Naturalizer products.
A number of individuals injured by the Rio products
also attended the October 22 hearing and, on the record,
described their injuries and commented on the proposed
settlement. As of the date of the hearing 34,395 claims
had been submitted to the claims administrator. Many
of these claims urged the Court to quickly approve the
settlement. Approximately 60 objections to the settlement
were timely filed with the Court and, at the October 22
hearing, the Court also heard objections on the record,
including the objections and arguments of the California
Attorney General who had been granted leave to appear
in this matter as amicus curiae
The Court also heard argument on October 22nd
on the Joint Motion of Plaintiffs' Steering Committee
and assisting attorneys 2 for Attorneys' Fees and
Reimbursement of Expenses, as well as the applications
for fees submitted by several individual plaintiffs'
attorneys.
Having reviewed and considered all of the briefs,
memoranda of law, points of authority, and supporting
documents filed with the Court, and having further
considered the oral arguments, testimony, documentary
evidence, and statements made on the record at the
October 22nd hearing, the Court is now prepared to
rule on the Motion for final settlement approval and
final settlement class certification and on the Motions
and applications for attorneys' fees and expenses. This
Opinion and Order sets forth the Court's ruling on these
matters.

II. DISCUSSION
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A Consolidated Class Action Complaint was filed in this
matter on October 27, 1995 seeking damages, injunctive
and equitable relief for injuries sustained by the plaintiff
class members as a result of the use of products known
as the “Rio Hair Naturalizer System” and the “Rio
Hair Naturalizer System with Color Enhancer.” These
products were manufactured in Brazil by a company
known as “Declasse Cosmeticos”. Until 1995 when
government officials blocked such activities, the product
was packaged, warehoused and sold in the United States
by the Settling Defendants.
*2 Marketing of the Rio Hair Naturalizer products
was done in the United States principally through direct
telephone sales and television “infomericials” which aired
in 1994. Approximately 340,000 persons purchased the
products.
The Rio Hair Naturalizer products were advertised as
being chemical free, and represented to be “a plant
extract, vitamin based, non-toxic, all natural formula
that straightens hair gradually yet gentle to the hair.”
These representations proved to be false and users of
the products soon began complaining of hair loss, hair
discoloration and damage, and sores and burning of the
scalp after using the products.
Approximately 655 lawsuits, with approximately 1,840
plaintiffs have been filed since December 1994 and are
presently pending against World Rio and other affiliated
entities and individuals alleging hair loss, hair damage
and/or scalp injuries. More than 130 individual and class
action complaints asserting the same or similar claims
against some or all of the Settling Defendants have been
transferred to this Court pursuant to the June 28, 1995
Order of the Judicial Panel on Multi-district Litigation.
After engaging in extensive discovery concerning the
Settling Defendants' financial condition, Plaintiffs and
the Settling Defendants agreed to settle all Rio Hair
Naturalizer claims against the Settling Defendants on a
mandatory classwide basis under Fed. R. Civ. Pro.(b)(1)
(B). On June 20, 1996, the Court gave its preliminary
approval to the proposed settlement, provisionally
certified the class and approved the form and manner of
dissemination of notice to prospective class members. The
Court also approved the appointment of Rust Consulting
of Minneapolis, Minnesota as the “claims administrator”
to handle the publication and dissemination of notice of
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the proposed class settlement, and the acceptance and
processing of claims.
Following the June 1996 hearing, notice of the proposed
class settlement, claim submission procedure, and the
date and time set for the hearing on final settlement
approval was published in Ebony and Jet magazines, as
well as in a number of newspapers nationwide. Notice was
also provided via television and radio advertisements and
public service announcements. The claims administrator
also mailed notices to persons and entities whose names
appeared on Defendants' customer lists. Concurrent
with the dissemination of the notices, claim submission
commenced. As of the October 22 hearing, 34,395 claims
were submitted to the claims administrator. Plaintiffs
anticipated that ultimately 40,000 claims would be filed. 3

THE SETTLEMENT AGREEMENT
The Settlement Agreement agreed upon by the Plaintiffs'
Steering Committee, the Defendants and Defendants'
insurance carrier calls for settlement of all claims against
Defendants for $4.5 million. The $4.5 million amount
was agreed upon after Plaintiffs' counsel made extensive
inquiries and investigations into the assets and financial
condition of the Defendants, and concluded therefrom
that the only real source of funding for the settlement was
the Defendants' insurance policies.
*3 There are two insurance policies for each of the
two years at issue here (1994 and 1995), the cumulative
annual aggregate policy limit of these policies is $3 million
per year, i.e. a total policy limit of $6 million. The $4.5
million settlement amount was agreed to by Plaintiffs'
counsel in order to prevent the insurance carrier from
either filing an action seeking to disclaim all coverage, 4
or settling individual actions until the policy limits were
depleted, thereby providing no relief whatsoever to the
overwhelming majority of the class. Additionally, the
insurer stated that defense costs would be paid out of
the insurance funds, which would thus further deplete the
funds available to pay claims of persons injured by Rio
products.
Pursuant to the Settlement Agreement, persons injured
by the Rio Hair Naturalizer product will share in the
settlement in according to an agreed-upon “plan of
allocation”, the intent of which being that the largest
share of money go to the people who suffered the most
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severe injuries and who have some competent evidence
substantiating their claims. The plan of allocation calls
for assigning “point levels” to various categories of injury,
and the point levels are cumulative. 5 The categories and
point levels assigned to each category are as follows:

CATEGORY I (1 point) -- “Derivative Injuries” -- all
injuries arising from the use of the product by a person
other than a claimant
CATEGORY II (1 point) -- “Unsupported Economic
Loss” -- all claims for economic LOS (other
than medical costs) which are unsupported by
documentary or other tangible evidence.
CATEGORY III (3 points) -- “Supported Economic
Loss” -- all claims for economic loss (other than
medical costs) which are supported by documentary
or tangible evidence. (Claims of individuals whose
names appear on World Rio's customer list but who
do not have copies of receipts are considered to be
“supported economic loss” claims.)
CATEGORY IV (10 points) -- “Supported Major
Economic Loss” -- all claims for economic loss
(other than medical costs) in excess of $250.00 which
are supported by documentary or other tangible
evidence.
CATEGORY V (1 point) -- “Unsupported Bodily
Injury” -- all claims for bodily injury including
but not limited to hair loss, hair breakage, hair
discoloration, scalp damage, skin damage, and
emotional distress arising from use of the product
which are not supported by documentary or other
tangible evidence.
CATEGORY VI (40 points) -- “Supported Bodily
Injury” -- all claims for bodily injury, including
but not limited to hair loss, hair breakage,
hair discoloration, scalp damage, skin damage,
and emotional distress arising from use of the
product which are supported by documentary or
other tangible evidence acceptable to the claims
administrator.
CATEGORY VII (15 points) -- “Minor Medical
Expenses” -- all claims for medical expenses incurred
as a result of use of the product in a total amount of
less than $1,000.00. All medical expense claims must
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be supported by documentary or tangible evidence
acceptable to the claims administrator.
*4 CATEGORY VIII (60 points) -- “Major Medical
Expenses” -- all claims for medical expenses incurred
as a result of the use of the product in a total amount
of $1,000.00 or greater. All medical expense claims
must be supported by documentary or other tangible
evidence acceptable to the claims administrator.
The Settlement Agreement also calls for payment of
administrative costs and for payment of attorneys' fees
and costs (including fees for experts and consultants) of
up to 25% of the settlement fund. 6

DEFENDANTS' FINANCIAL CONDITION
As indicated above, the parties contend that the Settling
Defendants' have limited funds, and would not be able
to satisfy the claims of all of the claimants. Accordingly,
they seek certification of a mandatory “non-opt-out”
settlement class under Fed. R. Civ. Pro. 23(b)(1)(B).

A. THE REQUISITES OF FED. R. CIV. PRO. 23(b)
(1)(B).
Fed. R. Civ. Pro. 23 provides, in pertinent part:
(b) Class Actions Maintainable. An action may be
maintained as a class action if the prerequisites of
subdivision (a) are satisfied, 7 and in addition:

(1) the prosecution of separate actions by or against
individual members of the class would create a risk of

(B) adjudications with respect to individual
members of the class which would as a practical
matter be dispositive of the interests of the
other members not parties to the adjudications
or substantially impair or impede their ability to
protect their interests....
Fed. R. Civ. Pro. 23(b)(1)(B).
The Federal Rules Advisory Committee explained in its
Advisory Committee's Note to Rule 23, 39 F.R.D. 69
(1966), that limited funds of the defendant are one of the
circumstances for which Rule 23(b)(1)(B) certification was
intended. The Committee stated:
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In various situations an adjudication
as to one or more members of the
class will necessarily or probably
have an adverse practical effect on
the interests of other members who
should therefore be represented in
the lawsuit. This is plainly the case
when claims are made by numerous
persons against a fund insufficient
to satisfy all claims. A class action
by or against representative members
to settle the validity of the claims
as a whole, or in groups, followed
by separate proof of the amount of
each valid claim and proportionate
distribution of the fund, meets this
problem.

Id. at 101.
The Sixth Circuit has also determined that “a limited fund
is a justification for a class action” under Rule 23(b)(1)(B).
In re Bendectin Products Liability Litigation, 749 F.2d 300,
306 (6th Cir. 1984).

B. THE TEST FOR DETERMINING WHETHER
THE SETTLING DEFENDANTS HAVE “LIMITED
FUNDS”
The test in the Sixth Circuit for determining whether a
defendant has “limited funds” for purposes of Rule 23(b)
(1)(B) is the test articulated in In re “Agent Orange”
Product Liability Litigation, 100 F.R.D. 718 (E.D.N.Y.
1983): “Whether there is a substantial probability -- that
is less than a preponderance, but more than a mere
possibility -- that if damages were awarded, the claims of
earlier litigants would exhaust the defendants' assets.” Id.
at 726; In re Jackson Lockdown/MCO Cases, 107 F.R.D.
703, 713 (E.D. Mich. 1985); Coburn v. 4-R Corp., 77
F.R.D. 43 (E.D. Ky. 1977), mandamus denied sub nom,
Union Light Heat and Power Co. v. United States District
Court, 588 F.2d 543 (6th Cir. 1978), cert. denied, 443
U.S. 913 (1979). As the Agent Orange court explained,
“[s]omewhat less than 50%” is sufficient to satisfy the test.
100 F.R.D. at 726. Cf., Coburn v. 4-R Corp., supra (finding
that Rule 23(b)(1)(B) limited fund class certification was
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proper where there was a “good reason to believe” that
“total judgments might substantially exceed the ability of
defendants to respond.”)
*5 The Plaintiffs in this case performed extensive
discovery to determine the possible sources of revenue
to fund the settlement in this case. They took numerous
depositions of the principals and employees of the Settling
Defendants and their affiliates. They examined thousands
of pages of company records and financial documents,
and hired a nationally-recognized economic expert, Dr.
Harvey Rosen, to assist them in their analysis and
valuation of the Defendants' assets. They also did an
independent investigation into the possibility that some of
the Defendants may have tried to hide money overseas, in
bank accounts off shore. They found no evidence of off
shore investments or accounts.
Plaintiffs also explored the collectability of the Brazilian
manufacturer, Declasse Cosmeticos. They learned that
Declasse Cosmeticos is a private company with no public
shares, and therefore, under Brazilian law, has limits on
what it can disclose with respect to its financial condition.
That required hiring Brazilian counsel and a Brazilian
economic investigator
Mr. Boni explained the results of the Brazilian
investigation into the collectability of Declasse
Cosmeticos:

What we found was that that
company's assets also were exceeded
by their liabilities. We learned that
that company has no insurance, as
is typically the case, we learned,
in Brazil. There isn't the equivalent
of the type of product liability
insurance policies that fortunately
exists here. They had no insurance
to cover these claims, they had no
assets. They were essentially -- they
were clobbered by what happened
with this product. They invested
heavily in it and -- because they
anticipated selling a lot more of
this product and didn't, and didn't
foresee what would happen in this
catastrophic situation, they were not
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financially prepared to meet it. So
their assets are exceeded by their
liabilities, as well.

Based upon their investigation into the assets available
for settlement, Plaintiffs concluded that Defendants have
limited funds available for settlement, and therefore, seek
certification of this action as a Fed. R. Civ. Pro. 23(b)(1)
(B) “limited fund” class action.
To support their limited fund Rule 23(b)(1)(B) Motion,
the parties have proffered the report and in-court
testimony of economist Harvey S. Rosen, Ph.D. As
the Court indicated when Dr. Rosen testified at the
June 10, 1996 hearing, Dr. Rosen's curriculum vitae
establishes that he has conducted investigations and
economic analyses in a number of large class actions and
mass tort cases and the Court finds he is qualified as an
expert in this case.
Dr. Rosen and the Plaintiffs' Steering Committee
investigated and evaluated the Settling Defendants'
assets, resources, and potential liabilities. The Settling
Defendants cooperated fully with this investigation. They
provided full financial disclosures and volumes of other
documents, including income statements, balance sheets,
corporate tax returns, and accountants' work papers
which were reviewed by Dr. Rosen and his staff. In
addition, Dr. Rosen attended the depositions taken by
Plaintiffs of Hal Z. Lederman; William Horsfall, an
independent CPA retained by Defendants to review the
financial statements of World Rio, Corp. and Pantron
I, Corp.; Deborah Peters, an accountant for Serendipity
Media, Inc.; Elizabeth Aguilar, an accountant for Product
Packaging West, Inc.; and Frumi Barr.
*6 Dr. Rosen testified that the Settling Defendants have
extremely limited resources which are far from sufficient
to pay even a conservative estimate of the value of the
outstanding Rio Hair Naturalizer related claims.
According to Dr. Rosen, sales records produced by
Defendants indicate that there were at least 331,920
purchasers of Rio Hair Naturalizer products, at an
approximate average product cost of $32 per unit. Dr.
Rosen estimated that it would cost litigants approximately
$100 to perfect each claim. Thus he found that the claims
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for pure economic loss based even on these relatively
insubstantial dollar amounts would total $43,813,440.
Dr. Rosen also analyzed the actual claims settlement
experience of the Settling Defendants. In this regard, Dr.
Rosen testified that actual settlements averaged $2,430.
Applying this average to the number of claims actually
filed as of October 22, 1996 (34,395), the aggregate value
of the claims would amount to $83,579,850. Dr. Rosen
explained that if 40,000 claims were ultimately filed as
anticipated, Defendants would need $97,200,000 to satisfy
the claims.
Dr. Rosen reported that based on his analysis of the
financial records of the Settling Defendants, the net asset
value of the combined related companies is negative
$6,221,187. Removing from the Balance Sheets all of the
due to/from shareholder amounts as well as due to/from
entities related to Mr. Lederman (and his bankruptcy
estate), the net asset value becomes negative $1,889,960,
i.e., still a net liability.
Dr. Rosen confirmed his analysis of the financial records
of the companies by reviewing supporting documentation
for World Rio's Income Statement. He reported that while
World Rio did produce $11.5 million dollars in Rio Hair
Naturalizer sales in 1994, those sales yielded a net loss of
$756,080. Removing the entire management allocation of
$1,063,611, the result is a net income of approximately
$300,000.
Dr. Rosen also considered the companies' insurance
policies for 1994 and 1995. For each year, Defendants had
a policy with a primary coverage amount of $1,000,000
and an excess policy with $2,000,000 coverage, for a total
annual coverage of $3,000,000 per year. Since claims were
made for a two-year period, the total available insurance
coverage is $6,000,000. However, the insurance carrier,
RLI Insurance Company, has asserted various defenses to
coverage. Specifically, RLI contends that (1) the insureds
omitted material information on the applications for
coverage, which, under applicable (California) law, would
entitle the insurer to rescind the contracts; and (2) the
insureds breached a condition of insurance by failing
to give notice prior to the 1995 renewal of coverage
of claims then already pending relating to Rio Hair
Naturalizer, a breach for which the insurer could claim
rescissionary damages as to the second policy year.
Because of the possibility that the insurer could obtain a
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declaratory judgment in its favor relieving it completely
from all obligations under the Rio policies, after intensive
negotiations, the parties compromised with insurance
coverage for $4,500,000.
*7 Dr. Rosen testified, however, that even if the full
amount of insurance coverage for both policy periods
($6,000,000) were included in the total amount, there
still would be insufficient funds to satisfy the anticipated
claims.
Dr. Rosen explained in his report:

If we disregard the liabilities, and
accept the book value of the
assets and disregard the insurance
defense, then the combination of the
Settling Defendants' total assets (not
subject to Lederman's bankruptcy)
before liabilities ($2 million) and
the maximum insurance proceeds
($6 million) provide approximately
$8 million in funding. This amount
is less than the most conservative
estimate of the value of the
claims against the fund. It is
our understanding that one of the
plaintiffs' attorneys has received
more than 10,000 complaints against
the defendants. If only half of
these complaints have merit, then
multiplying World Rio's $2,430
average settlement amount by the
5,000 yields a claims value of
$12,150,000. Even though this value
is unrealistic and artificially low
when considering the actual number
of complaints reported by World
Rio, and the likely additional
number of claims in response
to the public announcement, it
is being used here as a very
conservative assumption in order to
demonstrate conclusively the limited
nature of the fund. Based upon
the assumptions above, it is my
opinion that the funds are so limited
that there is a certainty that if
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damages are awarded in individual
litigations against defendants the
claims of earlier litigants would
exhaust defendants' assets with the
result that later litigants would not
be able to recover on their claims.

[Dr. Rosen Report, p. 21.]
Based upon Dr. Rosen's report and in-court testimony,
Plaintiffs ask the Court to find a “limited fund” in this
case.

B. OBJECTIONS TO A FINDING OF “LIMITED
FUNDS”
In a few of the Objections filed, an argument is made
that the Court should not find a “limited fund” in
this case. Attorney Aaron Levine who represents 17
individuals residing in the Washington, D.C. area argued
that Plaintiffs' Steering Committee failed to adequately
investigate Defendants' limited funds. In In re Bendectin
Products Liability Litigation, supra, the Sixth Circuit
placed the burden on the opponent of class certification
“to present evidence that a limited fund does not exist.”
747 F.2d at 306. As “evidence” that a limited fund
does not exist in this case, Mr. Levine attached to
his Objection a “Report of Investigation” apparently
done by a hired private investigator which lists (1) Hal
Z. Lederman's California registered businesses and real
property holdings (which are principally parcels of vacant
land and one single residence, most of which were in
default on taxes), (2) the results of a litigation search
which noted that most of the cases filed had Lederman
as a defendant, not a plaintiff, and (3) a lien/tax default/
bankruptcy search indicating that Lederman was in
Chapter 11 bankruptcy and owed substantial amounts of
state and local taxes.
*8 The Court has reviewed Mr. Levine's “Investigative
Report” and finds, contrary to Levine's contentions, that
this report actually lends further support to a finding of a
“limited fund.” There is nothing on the list indicating that
Lederman or his businesses have any substantial assets
or unencumbered value. Moreover, Dr. Rosen testified at
the October 22 hearing that he reviewed and considered
Levine's report and found that it added nothing new
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to what he had already discovered about Defendants'
financial condition.
Attorney Jeffrey Petrucelly, a Boston attorney who
represents one individual plaintiff, Wendy Evans, joined
by amicus curiae Assistant California Attorney General
Dennis Dawson, argued that the applicable insurance
policies may provide $2 million for each class member and
also provide full costs of defense. These objectors argue
that the insurance coverage issue was not “fully explored.”
Mr. Petrucelly did not appear at the October 22 hearing,
and neither he nor Mr. Dawson provided any evidence to
support their contention that the policies provide for $2
million for each class member, not $2 million aggregate
coverage for all claims.
The Court has reviewed the policies at issue and finds no
merit whatsoever in Petrucelly's and Dawson's “$2 million
for each claim” argument. The language of the policies
could not be clearer:

The limit of liability stated in item
3 of the Declarations as general
aggregate [$2,000,000] is the most
we will pay for all ultimate net loss
arising out of all occurrences insured
by this policy....

[Declaration of Jonathan Sher, Exhibits A-D (emphasis
added).]

“Ultimate net loss” means all
sums that the insured shall
become legally obligated to pay as
damages, whether by reason of final
adjudication or settlement....

Id.
The lack of merit in Petrucelly's and Dawson's $2 million
per claim argument is further demonstrated by the fact
that the premium paid for the insurance was only $12,000.
It is highly unlikely that a policy which cost only $12,000
would provide $68,790,000,000 in coverage (which would
be the cost of 34,395 claims at $2 million per claim).
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Mr. Dawson also argues that Plaintiffs did not sufficiently
investigate the possibility that Defendants might have
additional sources of funding the settlement in this case.
However, as the Court observed on the record at the
October 22 hearing, Mr. Dawson and his office have been
investigating World Rio claims for nearly two years, and
despite the resources of that office, they have produced no
evidence whatsoever of additional sources of funding. 8
The other objections filed by and on behalf of prospective
class members 9 complain only that the proposed
settlement amount (and the personal shares of individual
claimants in that settlement) is too small. 10
The Court has reviewed and considered all of the
Objections filed and proffered on the record at the
October 22 hearing. However, the Court finds no factual
or legal basis in any of the proffered objections to
warrant rejecting the investigation and conclusions drawn
therefrom by the Plaintiffs' Steering Committee and Dr.
Rosen.
*9 Having heard Dr. Rosen's in-court testimony and
having reviewed his lengthy and well-documented report,
the Court finds Dr. Rosen to be highly credible and fully
credits his testimony and report. The Court further finds
that Plaintiffs and Dr. Rosen have more than adequately
investigated Defendants' assets and they reasonably
concluded that the only available assets for satisfaction of
Plaintiffs' claims are Defendants' insurance policies. 11
Based on the foregoing, the Court finds that the Settling
Defendants have limited funds, and there is a substantial
probability that if damages were awarded, the claims
of early litigants, and the costs of defending individual
actions, would very quickly exhaust the fund and thereby
fatally impair the ability of the overwhelming majority
of injured plaintiffs to recover anything. Accordingly, the
Court finds that the “limited fund” requirements of Fed.
R. Civ. Pro. 23(b)(1)(B) are satisfied.

C. THE REQUISITES OF RULE 23(a) ARE ALSO
SATISFIED
As noted above, in order for an action to be maintained
as a class action under Rule 23(b)(1)(B), the requirements
of Rule 23(a) must also be satisfied.
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Rule 23(a) sets forth four requirements:
(1) the class must be so numerous that joinder of all
members is impracticable;
(2) there are questions of law or fact common to the
class;
(3) the claims or defenses of the representative parties
are typical of the claims or defenses of the class; and
(4) the representative parties will fairly and adequately
protect the interests of the class.
Fed. R. Civ. Pro. 23(a).
The Court finds these requisites satisfied in this case.

1. Numerosity
The “numerosity and impracticability of joinder”
requirement of Rule 23(a)(1) is met here. As of the
October 22 hearing, 34,395 claims were submitted to the
claims administrator by persons injured by the Rio Hair
Naturalizer products. That number has further grown
considerably since the hearing. To date, 52,436 claims
have been submitted.
Under these circumstances, numerosity is undeniably
established.

2. Commonality of Issues
Similarly, the Court finds the “commonality” requirement
of Rule 23(a)(2) to be satisfied in this case. There
is essentially one product -- Rio Hair Naturalizer -involved in the pending lawsuits. Additionally, the Settling
Defendants financial limitations and the Plaintiffs'
common interest in obtaining the maximum amount
available for claimants give rise to a further common
interest. Economic unity of interest among claimants
satisfies Rule 23's commonality criteria for settlement
purposes. 2 Newberg on Class Actions 3d (1992) § 11.28.

3. Typicality
The claims of the representative Plaintiffs in the
consolidated Class Action Complaint are typical of those
in the proposed Rio class. Substantively, the claims of
the representative Plaintiffs stem from use of the accused
product. Typicality of claims under Rule 23(a)(3) in a
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settlement class context is also satisfied where the interests
of the class representative and class itself are commonly
held for purposes of receiving the benefits of a settlement.
Malcham v. Davis, 761 F.2d 893, 900 (2d Cir. 1985), cert.
denied, 475 U.S. 1143 (1986); 2 Newberg on Class Actions
3d, supra. Buttressed by the individual statements of the
claimants who appeared at the October 22 hearing, the
Court agrees with Plaintiffs that all Rio Hair Naturalizer
purchasers and users should have an equal chance to
obtain an appropriate portion of the Settling Defendants'
limited assets.
*10 Individual plaintiff-attorneys Aaron Levine and
Jeffrey Petrucelly argued in their Objections that the
commonality and typicality requirements are not met in
this case. However, Mr. Petrucelly offers no substantive
discussion to support his contention and Mr. Levine
merely cites five cases, with no discussion at all of any of
them. Mr. Levine relies upon: In re Rhone-Poulenc Rorer,
Inc., 51 F.3d 1293 (7th Cir.. 1995); Castano v. American
Tobacco Co., 84 F.3d 734 (5th Cir. 1996); Georgine v.
Amchem Products, Inc., 75 F.3d 1069 (6th Cir. 1995);
and Ahearn v. Fibreboard Corp., 5th Cir. No. 95-40635.
Four of these cases, In re Rhone-Poulenc Rorer, Castano,
Georgine and In re American Medical Systems, involve
Rule 23(b)(3) opt-out litigation classes, not a Rule 23(b)(1)
(B) settlement class, as is this case. Furthermore, in those
cases, the courts found that the commonality/typicality
requirements were not met because of markedly different
claims of the claimants, involving multiple products,
which included not only present, but also latent and future
injuries, and which arose over time-spans of up to thirty
years.
For example, in Georgine, a central factor was the finding
that the class representatives all had existing symptoms
of asbestos exposure, and could not fairly represent
the interests of persons exposed to asbestos but not
yet symptomatic. The court was concerned that “future
injury” claimants could not participate in the class action
because, being unaware of their injuries (since they had
not yet been manifested) they would be unaware that
they are class members. If the class were certified and
a settlement approved, these “future injury” sufferers
would have been forever barred from asserting claims
against the defendant asbestos companies when injuries
were manifested.
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By contrast, in this case, no such present vs. future
injury conflict exists. The issue of undetected, future
claims is absent. There is essentially only one product and
one manufacturer. The hair loss, discoloration and scalp
injuries complained of are substantially common to all
affected users of the product, and these injuries occurred
almost immediately after use.
With respect to the fifth case cited by Mr. Levine, Ahearn
v. Fibreboard Corp., that case actually supports Plaintiffs'
position here. In that case, the Fifth Circuit upheld the
district court's certification of a Rule 23(b)(1)(B) which
was based on the determination of a limited fund.
Thus, it is clear that Mr. Levine's and Mr. Petrucelly's
objections to a finding of commonality and typicality lack
both factual and legal merit.

4. Adequacy of Representation
Rule 23 (a)(4) requires that plaintiffs vigorously pursue the
best interests of the class. This is assured if (1) plaintiffs
are represented by able and experienced counsel; and (2)
plaintiffs have no fundamental conflicts of interest with
the legitimate interests of the class as whole. In re United
Energy Corp. Securities Litigation, 122 F.R.D. 251 (C.D.
Cal. 1988).
*11 Both prongs of the adequacy test are met here.
First, the Rio Settlement Class is adequately represented
by members of the court-appointed Plaintiffs' Steering
Committee. The Committee members have extensive
class action and individual tort litigation and settlement
experience. As they have demonstrated since the inception
of this case, they are clearly “able and experienced”
attorneys. Second, the representative Plaintiffs have no
interests antagonistic to the legitimate interests of the
class, as a whole.
The representative Plaintiffs are Iris Franklin and her
11-year-old daughter, Sarihn Franklin; Rose Bradford;
Barbara Witherspoon; Linda McBride; Yvonne Hunter;
Ruthie Johnson; Bobbie Timberlake; Lois Smith; and
Linda Wilkinson. As related by their attorneys at the
October 22 hearing, these women suffered hair loss,
baldness, hair discoloration and breakage, and burns
to their scalps. Additionally, they sustained economic
losses by having money stolen from their checking and
credit card accounts by electronic means. Having heard
the descriptions of injuries sustained by the claimants
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who attended the October 22 hearing, and having read
the allegations of the various individual complaints and
the numerous letters sent to the Court concerning this
matter, the Court finds that the injuries suffered by the
representative Plaintiffs adequately reflect the injuries of
the class members as a whole.
Based on the foregoing, the Court finds that the
requisites for Rule 23(b)(1)(B) class certification are met.
Accordingly, the Court will GRANT Plaintiffs' Motion
for Final Settlement Class Certification.

D. SETTLEMENT APPROVAL
Fed. R. Civ. Pro. 23(e) provides that “[a] class action shall
not be dismissed or compromised without the approval
of the court.” In determining whether final settlement
approval should be given to a proposed class settlement,
courts must determine whether the proposed settlement is
“fair, reasonable and adequate under the circumstances,
and whether the interests of the class as a whole are better
served if the litigation is resolved by the settlement rather
than pursued.” Manual for Complex Litigation 3d § 30.42
(1995).
The touchstone for final approval is the effect on the class
as a whole in light of the particular circumstances, which
include the public policy encouraging comprehensive
settlement of class actions and multi-party litigation.
Carson v. American Brands, Inc., 450 U.S. 79, 88 n. 14
(1981); Granada Investments, Inc. v. DWG Corp., 962 F.2d
1203, 1205 (6th Cir. 1992); Steiner v. Fruehauf Corp., 121
F.R.D. 304, 305 (E.D. Mich. 1988), aff'd, 883 F.2d 1577
(6th Cir. 1992); Williams v. Vukovich, 720 F.2d 909 (6th
Cir. 1983).
As the court explained in In re Washington Public Power
Supply System Securities Litigation, 720 F. Supp. 1379 (D.
Ariz. 1989), aff'd, 955 F.2d 1268 (9th Cir. 1992):
The Court's primary concern is whether a settlement,
taken as a whole, is fundamentally fair, adequate and
reasonable to all concerned.... The Court's approval is
necessary to ensure that Class Members' rights have
been given due regard and adequate protection by
the negotiating parties. It recognizes, however, that
the essence of settlement is compromise. Compromise
involves the moderation of lofty and idealized hopes
and the relinquishment of unyielding and absolute
positions.
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*12 The law favors settlement. It is indeed the
preferred means of dispute resolution, particularly in
complex class action litigation such as this. Voluntary
resolution is in the public interest..., and the Court must
determine whether the interests of the Class[] will be
better served by resolution of the litigation than by
continuation of it.
720 F. Supp. at 1387 (citations omitted).
Among the factors taken into consideration in evaluating
proposed class action settlements in this Circuit are the
following:
(1) The complexity, expense and likely duration of the
litigation;
(2) The state of the proceedings and the amount of
discovery completed;
(3) The risks of litigation;
(4) The resources of the defendant;
(5) The reasonableness of the settlement in light of the
best possible recovery;
(6) Whether the settlement is fair and reasonable to the
unnamed class members; and

Page 104 of

146

40,000 claims submitted to the claims administrator. The
Settling Defendants, thus, face an overwhelming array of
class and individual litigation claims that, in light of their
limited funds, could never be satisfied.
The diversity and complexity of the claims and potential
claims against the Defendants is evident from the
Consolidated Class Action Complaint filed in this Court.
Plaintiffs have asserted Electronic Fund Transfer Act
and civil RICO claims, which raise a substantial number
of complicated legal issues. Plaintiffs also have alleged
a number of complex product liability and personal
injury claims which include the adequacy of pre-marketing
testing, the adequacy of instructions and warnings given
with the product and whether all of the known or
knowable risks of use were fully disclosed.
The Court agrees with the parties -- costs of and
delays inherent in the prosecution and defense of
such complex, protracted litigation necessarily are
substantial. Discovery and pretrial practice would likely
be substantial. Moreover, given the fact that the
Defendants have no available assets other than insurance
policies which, if subjected to litigation, stand a reasonable
chance of being found invalid, incurring continued
litigation costs in the hopes of recovering additional
proceeds -- and risking losing it all -- would be
unwarranted.

(7) All objections to the settlement.
Freuhauf Corp., supra, 121 F.R.D. at 305-306, citing
Dalley v. Michigan Blue Cross/Blue Shield, Inc., 612 F.
Supp. 1444, 1467 (E.D. Mich. 1985); 7B Wright & Miller,
Federal Practice and Procedure, § 1797.1 at 395.

1. Complexity, Expense and Likely Duration of Litigation
As discussed above, since late 1994, hundreds of state
and federal Rio Hair Naturalizer cases have been
filed. Approximately, Approximately 655 lawsuits, with
approximately 1,840 plaintiffs have been filed since
December 1994 and are presently pending against World
Rio and other affiliated entities and individuals. More
than 130 individual and class action complaints asserting
the same or similar claims against some or all of the
Settling Defendants have been transferred to this Court
pursuant to the June 28, 1995 Order of the Judicial Panel
on Multi-district Litigation. The number of complaints of
injuries caused by the product is evident by the more than

2. State of the Proceedings and the Amount of Discovery
Completed
*13 Over the course of the past two years, Plaintiffs'
Steering Committee, both collectively and individually,
have conducted extensive investigations concerning the
Rio Hair Naturalizer product. The product has been
subjected to expert testing and found to be highly acidic.
the records of the California Food and Drug Branch were
subpoenaed, and these records disclosed evidence that the
product was falsely labeled and advertised. Statements
were taken from thousands of class members and potential
witnesses.
Moreover, Plaintiffs have conducted exhaustive discovery
with respect to Defendants' assets and liabilities.
Numerous document productions were requested by and
provided to Plaintiffs. Plaintiffs also took the depositions
of Hal Lederman, World Rio accountants William
Horshfall and Deborah Peters, Product Packaging West's
accountant Elizabeth Aguilar, Frumi Barr, and Frumi
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Barr's Rio Hair products distributor, Raymond Tashman.
Defendants also responded to numerous interrogatories
propounded by Plaintiffs.
Plaintiffs also hired Brazilian counsel and a Brazilian
economic investigator, and explored the collectability
of the Brazilian manufacturer, Declasse Cosmeticos.
Plaintiffs also conducted an independent investigation
into the possibility that some of the Defendants may have
tried to hide money overseas, in bank accounts off shore.
There is no precise yardstick to measure the amount of
litigation that the parties should conduct before settling.
Rather, as Professor Newberg explained, what is required
is that the case be sufficiently developed to provide the
court with “sufficient information to raise its decision
above mere conjecture.” 2 Newberg on Class Actions §
11.45, pp. 11-100 and 11-101. “It is clear that the court
need not possess evidence to decide the merits of the issues,
because the compromise is proposed in order to avoid
further litigation.” Id. (emphasis added.)
The Court finds that this case is sufficiently developed to
warrant settlement. Over the course of the past year, the
Court has become quite familiar with the scope and nature
of the evidence and the theories of the litigation.

3. The Risks of Litigation
This factor requires the Court to appraise, on the facts
before it, the strengths and weaknesses of the plaintiffs'
case in light of uncertainties of law and fact, and weigh it
against the relief offered in settlement.
The risks involved in this litigation -- in particular, the
essentially certain risk of insufficient funds -- make the
likelihood of success unpredictable. Indeed, a victory by
Plaintiffs at trial, given Defendants' limited funds, would
be pyrrhic.
Moreover, even if Plaintiffs ultimately were successful on
the merits, a decision to litigate rather than settle runs the
risk that the insurance carrier would seek a declaratory
judgment disclaiming all coverage, and might very well
be successful. Furthermore, if the case is not settled on a
class-wide basis, nothing would prevent the Defendants
and the insurer from resuming their previous practice
of settling individual claims until the policy limits are
depleted, leaving the vast majority of class members with
no recovery.
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4. The Resources of the Defendants
*14 In determining whether the settlement is fair,
adequate and reasonable, the most critical factor is
the Settling Defendants' inability to withstand a greater
judgment. In re Drexel Burnham Lambert Group, supra,
960 F.2d at 292; City of Detroit v. Grinnell, 356 F. Supp.
1380 (S.D.N.Y. 1972), aff'd in pertinent part, 495 F.2d 448
(2d Cir. 1974). As the City of Detroit court explained, this
factor requires the court to consider

the financial ability of all or
any of the defendants to satisfy
the maximum amount which the
objectors contend will be theirs if
the litigation goes to judgment. The
prospect of a bankrupt judgment
debtor at the end of the road does
not satisfy anyone involved in the
use of the class proceeds.

356 F. Supp. at 1389.
As Dr. Rosen explained, should the proposed global
settlement fail, protracted litigation would eventually
bankrupt the defendant companies. The sole owner of
the primary Defendants, Hal Lederman, already is in
Chapter 7 bankruptcy. As Dr. Rosen concluded, should
the Settling Defendants all elect bankruptcy in lieu of
the proposed settlement, the assets available to the class
members (as unsecured creditors) would not be any
more than the value of the insurance proceeds. Indeed,
not including the policies, Dr. Rosen determined that
the forced aggregate liquidation value of the Settling
Defendants would be a negative amount.

5. Whether the Settlement is Fair and Reasonable to
Unnamed Class Members
This factor assesses whether the proposed settlement
“appears to be the result of arm's-length negotiations
between the parties and fairly resolves all claims which
were, or could have been, asserted....” Steiner v. Fruehauf
Corp., 121 F.R.D. at 306.
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The parties reached the proposed settlement only
after extensive investigation by plaintiffs' counsel into
the claims against the Defendants, after Plaintiffs'
Steering Committee investigated the nature and extent
of defendants assets and potential liabilities, and after
the parties conducted extensive arm's-length negotiations.
Courts respect the integrity of and presume good faith
in the absence of fraud or collusion in settlement
negotiations, unless someone offers evidence to the
contrary. 2 Newberg on Class Actions 3d § 1151. No such
evidence exists in this case.

6. Consideration of All Objections
As the court in Fruehauf Corp. explained:

Th[e] Court must carefully consider
any opposition to the proposed
settlement. The fact that there
may be opposition does not,
however, necessitate disapproval of
the settlement. The Court must
independently evaluate whether the
objections being raised establish
valid reasons why the proposal
might be unfair.

121 F.R.D. at 306. “General objections without factual
or legal substantiation carry little weight.” 2 Newberg on
Class Actions 3d, § 11.58.
With respect to settlement approval, other than the
objections to a determination of a limited fund discussed
above, the only objections asserted by class members were
complaints that the settlement amount is too small to
adequately compensate them for their injuries. Additional
objections to settlement approval were submitted on
November 27, 1996 by amicus curiae, the California
Attorney General, in the “Points and Authorities of
Amicus, People of the State of California”.
*15 In the November 27 amicus brief, the California
Attorney General posits counter-arguments to the
potential insurance coverage defenses asserted by RLI
during its settlement negotiations with the parties.
Specifically, the Attorney General argues that waiver and
estoppel doctrines may preclude RLI from rescinding the
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policies on the basis of alleged misrepresentations made
by Rio on their insurance applications. The amicus also
disputes RLI's reliance on the “expected or intended injury
exclusion” and the “toxic or foreign matter exclusion”.
Finally, the Attorney General re-asserts the arguments
made by Assistant Attorney General Dennis Dawson at
the October 22 hearing that the Court should disregard
the aggregate limits of coverage under the policies and
find that the insurance policies provide coverage up to $2
million for each claimant.
Boiled down to its essence, the Attorney General's
position is that with respect to each of the potential
defenses to coverage asserted by RLI, there should be
a full trial on the merits -- which under California law,
for at least some of the defenses, would require a trial
by jury -- before the Court gives any sort of approval to
the settlement proposed by the parties. Overlooked by the
Attorney General is the obvious fact that a full trial, with
the attendant costs of pre-trial discovery, would further
deplete the assets available for settlement and could just as
likely result in a finding of no coverage whatsoever leaving
absolutely nothing for the injured claimants. It is precisely
the further depletion of assets and avoiding the possibility
of a determination of no coverage at all that the Plaintiffs'
Steering Committee sought to avoid by compromising in
the settlement amount. 12
Having considered all of the objections of the claimants,
their attorneys, and amicus curiae, the Court finds that, in
light of the evidence concerning the financial condition of
Defendants, none of the objections raised establish valid
reasons why the proposed settlement is unfair.
While the Court shares the concerns of the claimants
and the amicus that the settlement amount is extremely
limited, as set forth above, “the touchstone for final
approval is the effect on the class as a whole in light of
the circumstances.” If the Court does not approve the
settlement, a few claimants would probably succeed in
obtaining much more lucrative judgments, but once the
Defendants' limited funds were depleted the vast majority
of the claimants would get nothing.
Having considered the complexity, expense, likely
duration and risks of litigation; the state of the
proceedings to date; the resources of the Settling
Defendants; the negotiations leading up to, and the
ultimate terms of the settlement; and all objections
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submitted, the Court has concluded that, in light of
the circumstances, the proposed settlement is fair and
reasonable.
The Court does not reach this judgment lightly. It is fully
aware that the settlement payments to injured claimants
will not satisfactorily compensate them for the very
significant injuries, pain and suffering they have endured.
Nor is the Court unsympathetic to the frustrations of
these claimants who believe the settlement is inadequate.
In a very real sense, the Court is faced with a “Hobson's
choice”: 13 The Court can either reject the settlement and
permit suits to go forward on an individual basis with the
certain knowledge that either the insurers will prevail on
one or more of their defenses and the claimants will get
nothing, or those defenses will fail and a relatively few
claimants will be adequately compensated, but the vast
majority will receive nothing, or the Court can approve the
settlement and insure that all claimants will receive some
compensation, but none will be adequately compensated.
*16 In reaching its determination to approve the
settlement, the Court is guided by the belief that the
greater good of the greater number is served by a rational
process which allocates compensation based on severity
of injury, rather than leaving claimants to what would
be effectively a lottery system where lesser injured people
could receive more than adequate compensation and more
seriously injured people receive nothing, all depending
on timing and the vagaries of litigation. Although this
is not a wholly satisfactory result in this instance, it
strikes the Court that this is a more fair and more
appropriate product of our justice system. Accordingly,
the Court finds that the proposed settlement merits
FINAL APPROVAL.

E. PLAINTIFFS' COUNSEL'S JOINT MOTION FOR
ATTORNEYS' FEES AND REIMBURSEMENT OF
EXPENSES
Counsel for plaintiffs and the plaintiff Class (collectively
referred to herein as “Petitioners”) 14 also have moved
for an award of attorneys' fees in the amount of 25%
of the settlement fund. Additionally, Petitioners seek
reimbursement from the settlement fund of $180,859.79
for litigation costs and expenses previously advanced by
them during the course of this litigation.
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(1) ATTORNEYS' FEES
Each member of Plaintiffs' Steering Committee and the
other counsel who assisted the Steering Committee has
submitted a detailed declaration of time spent on this
matter and their respective hourly billing rates (as well as
the time and hourly rates of other members of their firms
who worked on this matter). The declarations establish
that the attorneys devoted over 7,000 hours to this case
and incurred, to date, an aggregate lodestar amount of
fees of $1,264,822.00. However, as indicated above, the
attorneys seek an award of fees in the amount of 25%
of the settlement fund, which amounts to $1,250,000.00,
i.e., a more than $14,800 discount of the lodestar, (not
including the additional discount for the additional time
that counsel anticipate will be required to finalize this
litigation).
The Sixth Circuit requires that awards of attorneys' fees
by federal courts in common fund cases be reasonable
under the circumstances. Rawlings v. Prudential-Bache
Properties, Inc., 9 F.3d 513, 516 (6th Cir. 1993). Both
the lodestar and the percentage of the fund method of
calculating attorneys' fees are accepted in this circuit. Id.
at 517. The method of calculation is a matter left to the
discretion of the district court upon consideration of the
circumstances of the particular case. Id. at 516. However,
more commonly, fee awards in common fund cases are
calculated as a percentage of the fund created, typically
ranging from 20 to 50 percent of the fund. See, Wise v.
Popoff, 835 F. Supp. 977, 980 (E.D. Mich. 1993), and
cases cited therein. See also, In re Dun & Bradstreet Credit
Services Customer Litigation, 130 F.R.D. 366, 372 (S.D.
Ohio 1990).
As the Sixth Circuit explained in Rawlings,

The percentage of the fund method
has a number of advantages: it
is easy to calculate; it establishes
reasonable expectations on the part
of plaintiffs' attorneys as to their
expected recovery; and it encourages
early settlement, which avoids
protracted litigations. However, a
percentage award may also provide
incentives to attorneys to settle for
too low an recovery because an
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early settlement provides them with
a larger fee in terms of the time
invested.

*17 9 F.3d at 516. While the benefits noted by
the Rawlings court are applicable here, the drawbacks
identified are not. Petitioners in this case did not settle
“too low” in order to receive higher fees relative to
their time invested. As discussed above, Plaintiffs settled
for 75% of the Defendants' available assets -- i.e., the
insurance policies -- which, but for the settlement, would
have either evaporated by individual settlements or would
have been placed in serious jeopardy by an action by
Defendants to totally disclaim coverage.
Furthermore, this case does not present the situation
noted in Rawlings in which attorneys seek a percentage of
the fund because it would provide more in fees than would
application of the lodestar (hours x hourly rate) method.
In this case, the 25% of the fund sought by Petitioners
actually is less than the lodestar. 15
As with the method of calculation, the amount of an
award of attorneys fees also lies within the discretion of
the district court. Smillie v. Park Chemical Co., 710 F.2d
271, 275 (6th Cir. 1983). The factors to be considered
in assessing the reasonableness of an award of attorneys'
fees from a common fund in this Circuit are: 1) the value
of the benefit rendered to the class; 2) society's stake in
rewarding attorneys who produce such benefits in order
to maintain an incentive to others; 3) whether the services
were undertaken on a contingent fee basis; 4) the value of
the services on an hourly basis; 5) the complexity of the
litigation; and 6) the professional skill and standing of all
counsel. Id. at 373. In re Dun & Bradstreet Credit Serv.
Customer Litigation, supra, 130 F.R.D. at 373. See also,
Smillie v. Park Chemical Co., supra, 710 F.2d at 275.
Applying the foregoing factors in this case, there is
no question that counsel have rendered a substantial
benefit to the class as a whole. Absent Petitioners' efforts,
there would be no fund whatsoever for distribution to
the class members. While a small number of claimants
might have received larger awards through individual
litigation, such awards would be at the expense of the
overwhelming majority of class members who would be
left with absolutely nothing. Having succeeded in locating,
preserving and designing an equitable distribution of
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Defendants' available assets, the Court finds that the
“benefit to the class” factor is satisfied.
The Court also finds the “benefit to society” factor
satisfied in this case. Without compensation to those
who are willing to undertake the inherent complexities
and unknowns of consumer class action litigation,
enforcement of the federal and state consumer protection
laws would be jeopardized As the Supreme Court
has recognized, without a class action, small claimants
individually lack the economic resources to vigorously
litigate their rights. Eisen v. Carlisle & Jacquelin, 417
U.S. 156, 161 (1974). Thus, attorneys who take on
class action matters enabling litigants to pool their
claims provide a huge service to the judicial process.
This is particularly true in limited fund matters where
the equitable distribution of funds is of paramount
importance.
*18 The third Dun & Bradstreet/Smillie factor is also
satisfied in this case: Petitioners accepted the risks of this
case on a contingent fee basis, knowing if no recovery at
all resulted, they would receive no compensation. The risk
entailed a major investment of attorney time and financial
resources over a period of nearly two years.
With respect to the “value of services on an hourly
basis” factor, as indicated above, the value of services
provided on an hourly basis is approximately $1,264,822,
an amount greater than the requested amount.
As for the “complexity of the litigation”, as discussed
above in this Opinion, the path this litigation took
demonstrates the kind of complicated issues that had to
be addressed at various times. The Court is well-aware
of counsels' difficulties and perseverance in negotiating a
settlement with six defendants, and the arduous tasks of
attempting to locate all of the defendants' assets, analyzing
Defendants' commingled finances, and evaluating the
insurance carrier's coverage defenses.
Finally, with respect to the “professional skill and
standing” of counsel, there is no question that Petitioners
are skilled and experienced lawyers. Their professionalism
and skill have been amply demonstrated through the legal
tasks performed in this case and in their dealings with the
Court. From the initial drafting of the complaint through
the final stages of settlement negotiations and approval,
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class counsel demonstrated that their reputations are wellearned.
Based upon the foregoing discussion, the Court finds that
Petitioners are entitled to a reasonable percentage-of-thesettlement-fund award of attorneys' fees.
Unfortunately, given the extremely limited nature of the
settlement fund and the large number of claimants, the
Court cannot, in good conscience, award Petitioners the
25% of the fund they request, even though in the Court's
judgment, they deserve it. A district court may adjust
an award up or down from the objective value of legal
services rendered to reflect the ultimate economic benefit
conferred on the class members. Smillie, supra. The Court
finds that, under the circumstances presented in this case,
the percentage of the fund sought by Petitioners as fees
must be reduced by five percent. Accordingly, the Court
will award Petitioners 20% of the settlement fund as
attorneys' fees.
The Court wants to make clear that the amount of the
award of fees in no way is reflective of the competency
and quality of services provided. Plaintiffs' counsel in
this case did a terrific job at all stages of the litigation.
Their work in establishing the requirements of a limited
fund and designing a method for equitably dividing that
limited fund among the tens of thousands of claimants was
prodigious. Indeed, the Court is prepared to say that the
work of the Committee lawyers and the manner in which
they conducted themselves exhibited the very highest level
of professionalism and competence in our legal system.
The reduction in the fees is made solely based upon the
Court's belief that given the very limited amount of the
fund that the individual claimants will receive, it cannot in
good conscience award Petitioners any more than twenty
percent of the fund. As many of the claimants noted in
their statements to the Court at the October 22 hearing,
it seemed the only ones getting adequate compensation
were the lawyers and the experts. The Court hopes this
reduction in attorneys' fees redresses that concern, albeit
in only a small measure.

(2) COSTS
*19 As with attorneys fees, an award of costs and
expenses, is also a matter left to the discretion of the trial
court. Alflex Corp. v. Underwriters Laboratories, Inc., 914
F.2d 175, 176 (9th Cir. 1990). The Court has carefully
reviewed the itemized statements of expenses for which
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reimbursement is sought and finds that although most of
the expenses are separately compensable as litigation costs
and expenses and are reasonable, a few of the items must
be disallowed.
First, Petitioners seek reimbursement of $5,708.79 for
the cost of LEXIS/WESTLAW computerized legal
research. 16 The expenses of computerized legal research
such as LEXIS or WESTLAW are considered by most
courts as an “overhead” component of attorneys' fees,
and not separately compensable as costs. See Equal
Employment Opportunity Commission v. Sears, Roebuck
and Co., 111 F.R.D. 385, 394 (N.D. Ill. 1986), and cases
cited therein. Therefore, the Court will not include these
expenses in its award of costs and expenses. The Law
Offices of Bobbie Edmonds seek reimbursement for legal
research expenses in the amount of $285.00 17 . As with
computerized legal research, contracted legal research
is a component of attorneys' fees. The same is true
of Petitioners' entries for “overtime” and “professional
services”. [See Declaration of Michael Boni.] There is
no specific indication of whose overtime or professional
services these entries for $178.92 and $32,951.24 represent,
however, since attorney and paralegal time and fees
are separately delineated in Boni's Declaration, it is
apparent that these costs are for non-attorney salaries or
wages. They are, therefore, overhead and not separately
compensable litigation expenses.
Campbell, Haley & Turner seek reimbursement for
$582.30 for the cost of placing an advertisement
concerning Rio litigation in the Kansas City Star. [[[See
Boni Declaration, Ex. H.] However, this ad appears
to be an ad specifically for the Cambell, Haley law
firm, not one of the advertisements concerning the
class action specifically authorized by the Court and
disseminated to various newspapers nationwide by the
claims administrator, Rust Consulting. Therefore, the
Court will disallow this expense.
Hagens & Berman/Harvey Walners Associates seek
reimbursement for $3,355.00 for “Mercury Research
Lab”. [See Boni Declaration, Ex. F.] However, the Court
has been provided with no information as to what
Mercury Research Lab did in connection with this case,
and has been provided with no report or invoice. Having
been provided with no support or explanation for this
ambiguous entry, the Court will disallow this cost.
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Expert witness fees are considered “costs”, and are, like
all costs, are matters left to the discretion of the court.
Wasson v. Secretary of Health and Human Services, 24
Cl. Ct. 482, 486 (1991). Petitioners seek reimbursement
for $32,838.78 for Dr. Harvey Rosen's fees as their expert
witness. Dr. Rosen testified that he billed Petitioners
at an hourly rate of $300 per hour. However, as with
the attorneys' fees, the Court finds that, under the
circumstances presented in this case, Dr. Rosen's fees
must also be reduced. The Court acknowledges the quality
and quantity of work done by Dr. Rosen in analyzing
Defendants' financial condition and establishing that the
Defendants have limited funds. However, given the very
limited amount of funds that the claimants will receive,
in good conscience, having determined that the attorneys'
fees had to be reduced, so, too, the Court finds that Dr.
Rosen's fees must also be reduced. The Court will allow all
of Dr. Rosen's time and expenses, however, the Court will
award his fees at the rate of $200 per hour, not the $300
per hour he billed. 18
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A number of individual attorneys have also submitted
their own fee applications or motions for the Court's
approval of their recovering their continency fees from
their clients. However, it is the Court's view that the
benefit conferred on the class members was based on the
services rendered by class counsel.
Generally, counsel representing individual class members
are not entitled to a portion of the class action fee, unless
he or she contributed services linked to the realization
of the settlement or judgment. It is only if the individual
attorney's efforts preserve or create a fund or benefit for
others in addition to their own clients, that a court may
award fees from the fund. See, Boeing Co. v. VanGemert,
44 U.S. 472 (1980); Sprague v. Ticonic National Bank, 307
U.S. 161 (1939). The individual class members attorneys
have not conferred any benefit toward the creation or
preservation of the common fund in this case. Therefore,
they are not entitled to payment of fees from the settlement
fund.

*20 Petitioners also seek reimbursement for two other
experts, toxicologist Edward M. Jackson, Ph.D. and
chemist Charles Able. Dr. Jackson reviewed the reports
of the California Food & Drug Branch regarding the ph
levels and chemical composition of the Rio products, and
has rendered a cursory opinion regarding the dangerous
nature of the products and the causal nexus between the
products and the claimants' injuries. His hourly billing
rate is $200 per hour and Petitioners seek reimbursement
of the $2,340 which was paid to Dr. Jackson in two
payments, one in January of 1995 and one in September
of 1996. [See Declaration of Kiesel & Larson, Boni Decl.
Ex. A.] Chemist Charles Able of SEAL Corporation has
submitted a detailed and documented report of chemical
testing of the Rio products performed by. Petitioners
seek reimbursement of the $6,975 paid to him for his
work in two payments, in February and April 1995. [See
Declaration of Bobbie Edmonds, Boni Decl. Ex. C.] As
with Dr. Rosen, the Court finds that these experts' fees
also must be reduced under the circumstances. Therefore,
the Court will reduce Dr. Jackson's and Mr. Able's
fees by 25%. Accordingly, Petitioners shall be entitled
to reimbursement of $1,755 for Dr. Jackson's fees and
$5,231.25 for Mr. Able's fees.

This, however, does not answer the question of whether
the individual attorneys may proceed to enforce any
contingent fee agreements they might have with their
respective clients. It is well-settled that the court has the
inherent authority to regulate contingency fees to ensure
that they are not excessive or unreasonable. See In re
A.H. Robbins Co., Inc., 86 F.3d 364 (4th Cir. 1996);
In re Joint E&S Dist. Asbestos Litigation, 878 F. Supp.
473 (E.&S.D.N.Y. 1995). Although a normal 33 ⅓% or
40% contingency fee arrangement in most cases might be
deemed reasonable, in a limited fund class action involving
a large number of claimants, this otherwise reasonable
percentage often proves to amount to an unreasonable
fee. Thus, in such instance, courts have exercised their
inherent power to control fees and have reduced the
percentage of fees recoverable by individual attorneys on
their contingency fee contracts. See In re A.H.Robbins,
supra (percentage of fees recoverable under individual
attorneys contingency fee contracts reduced from 40% to
10%); In re Joint Asbestos Litigation, supra (contingency
fee contracts reduced from standard 33 ⅓% to 25%); In
re Beverly Hills Fire Litigation, 639 F. Supp. 915, 924-25
(E.D. Ky. 1986) (class members' individual attorneys'
contingency fees limited to 6.3% of the individual client's
award).

F. THE FEE APPLICATIONS OF ATTORNEYS
REPRESENTING INDIVIDUAL CLAIMANTS

*21 In light of the relatively small amount claimants
will receive from the settlement fund in this case, the
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limited amount of work done by the individual attorneys
in this case and the fact that their efforts did not produce
the funds their clients will receive, the Court finds that
the amount of contingency fees that individual attorneys
may collect from their individual clients must be severely
limited. As the Court explained at the October 22, 1996
hearing, claimants who have retained attorneys will be
receiving the same benefits as any class member not
individually represented by counsel. Given the small
amount each individual claimant will receive in this
matter, to allow the individual attorneys with standard
contingency fee arrangements with their clients to collect
the full normal 1/3 of their clients' awards would place
those class members who retained attorneys in a position
substantially less favorable than other class members who
never retained counsel.
For these reasons, the Court determines that,
notwithstanding their contingent fee agreements for
larger percentages, the individual attorneys in this case
may collect from their clients no more than 5% of
their individual clients' recoveries as contingency fees.
However, nothing in this Opinion is intended to preclude
the individual attorneys from recovering from their clients
any costs or expenses for which they may be entitled to
reimbursement under their fee/retainer agreements.

III. ORDER
For all of the reasons set forth in this Opinion and Order,
IT IS HEREBY ORDERED:
1. The Court finds that due and adequate notice was
provided to the Class pursuant to Fed. R. Civ. Pro.
23(c)(2) and (e) and due process was satisfied, including
notifying the Class of, among other things, the pendency
of this action and the proposed settlement with the
Settling Defendants. The notice provided was the best
notice practicable under the circumstances and included
individual notice by first class mail to all members of
the Class who could be identified through reasonable
effort, publication of notice in 35 newspapers targeting
the African American community nationwide, publication
of notice in Ebony and Jet magazines, publication of
notice on the Internet, and the airing of public service
announcements on numerous radio stations targeting the
African American community nationwide.

2. The Rio Settlement Class is certified as a mandatory,
non-opt out class based upon the Court's finding
that the assets (including insurance benefits) of the
Settling Defendants constitute a limited fund and that,
within the meaning of Fed. R. Civ. Pro. 23(b)(1)(B),
the prosecution of separate actions by individual class
members against the Settling Defendants would create a
risk that adjudication with respect to such class members
would substantially impair or impede the ability of other
class members to protect their interests. The following Rio
Settlement Class is hereby certified, on a mandatory basis,
pursuant to the provisions of Fed. R. Civ. Pro. 23(b)(1)(B)
and (c), and defined as follows:

*22 All persons who suffered any
direct or indirect damage or injury,
economic or non-economic, as a
result of the purchase and/or use of
the Rio Hair Naturalizer System or
Rio Hair Naturalizer System with
Color Enhancer.

3. The Court finds that the Plaintiff Class and the Settling
Defendants have negotiated the proposed settlement noncollusively and in good faith, and that its terms -- with the
clarifications contained in this Order -- are fair, adequate,
reasonable, and in the best interests of the members
of the Rio Settlement Class. Accordingly, subject to
the provisions of this Order, the proposed Settlement
Agreement is approved by the Court under Fed. R. Civ.
Pro. 23(e) and incorporated by reference as part of this
Order. For ease of reference, the terms of the agreement
may be modified to conform to the provisions of this
Order.
4. Subject to performance by the Settling Defendants of
their obligations under the Settlement Agreement:
(a) All rights, claims or causes of action which Class
Members may have against the Settling Defendants
arising out of, based upon, or otherwise related to, t
he Settled Claims, as defined in paragraph 1(r) of the
Settlement Agreement, the use and/or purchase of the
Product, as defined in paragraph 1(n) of the Settlement
Agreement, or any of the allegations presented, or which
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could have been presented, in this action are hereby
released.
(b) Each member of the Rio Settlement Class is barred
and permanently enjoined from instituting, asserting, or
prosecuting against any of the Settling Defendants in any
pending or future action in any federal or state court
any and all claims that the member had, has, or may
have in the future. The Settling Defendants are entitled
to dismissal, with prejudice and without costs, of all such
claims in all actions and proceedings in all state and
federal courts, tribunals, and agencies. Nothing herein
shall preclude any Class Member from testifying in any
criminal action.
5. All claims of Plaintiffs and the Class that were asserted
against the Settling Defendants in the Consolidated Class
Action Complaint, filed October 27, 1996, are dismissed
with prejudice, with each party to bear its own costs,
except as provided for in the Settlement Agreement.
6. Except as reflected in the Settlement Agreement, the
Settling Defendants shall have no obligation for attorneys'
fees, costs, or expenses, including without limitation
costs and expenses of administering and distributing the
Settlement Fund, which are to be paid out of settlement
funds subject to Court Order.
7. Without affecting the finality of this judgment in any
way, this Court hereby retains continuing jurisdiction over
the implementation, enforcement, and performance of the
Settlement Agreement as set forth therein.
IT IS FURTHER ORDERED that the Joint
Motion of Plaintiffs' Counsel for Attorneys' Fees and
Reimbursement of Expenses is GRANTED, in part, as
follows:
1. Plaintiffs' Counsel shall be entitled to 20% of the
Settlement Fund, including all interest earned on amounts
deposited in the escrow account, as their fees for their
services in this matter.

Page 112 of

146

*23 2. Plaintiffs' Counsel shall be entitled to recover
the litigation costs and expenses requested except for the
following:
1. There shall be no reimbursement of the $5,708.79
sought for LEXIS/WESTLAW computerized research or
for the $285.00 “legal research” expenses requested by
Bobbie Edmonds.
2. There shall be no reimbursement for the $178.92
for “overtime” or for the $32,951.24 for “professional
services” sought by Michael Boni.
3. There shall be no reimbursement for the $582.30 for the
cost of advertising sought by Campbell, Haley & Turner.
4. There shall be no reimbursement for the $3,355.00 for
“Mercury Research Lab” sought by Hagens & Berman/
Harvey Walners Associates.
5. Plaintiffs Counsel may be reimbursed for Dr. Rosen's
costs and expenses, however, they shall be entitled to
reimbursement for his hourly fees only at the rate of $200
per hour, not the $300 per hour billed.
Plaintiffs Counsel shall be entitled to reimbursement of
$1,755 for Dr. Jackson's fees and $5,231.25 for Mr. Able's
fees.
IT IS FURTHER ORDERED that, notwithstanding
any contingency fee agreements for a greater percentage,
individual class members' attorneys shall be limited
to collecting 5% of their individual clients' recoveries
as attorney fees. However, nothing in this Opinion
is intended to preclude the individual attorneys from
recovering from their clients any costs or expenses for
which they may be entitled to reimbursement under their
fee/retainer agreements.

All Citations
Not Reported in F.Supp., 1996 WL 780512

Footnotes

1
2

The Court had previously given its preliminary approval to the proposed settlement and had provisionally certified the
class on June 20, 1996. It also approved dissemination of notice to class members on that date.
The Joint Motion for fees and expenses was made by the law firms of Kohn, Swift & Graf, P.C.; Kiesel & Larson; Chimicles,
Jacobesen & Tikellis; and the Law Offices of Bobbie Edmonds (“Plaintiffs' Steering Committee”), as well as on behalf of
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the firms of Sheller, Ludwig & Badey; Hoffman & Edelson, P.C.; Hagens & Berman; Tavss, Fletcher, Earley & King, P.C.;
Campbell, Haley & Turner, L.L.C.; Sawaya & Rose, P.C. and Clifford J. Steele, P.C., who sent representatives to the
September 27, 1995 Scheduling Conference in this case and who assisted Plaintiffs' Steering Committee in this litigation.
Plaintiffs' estimate of the total number of claims that would be submitted turned out to be low. The Court has been advised
that as of the date of this Order, 52,436 claims have been submitted.
The insurance carrier has asserted various defenses to coverage. Specifically, the insurer contends that (1) the
Defendants omitted material information on the applications for coverage, which under applicable (California) law, would
entitle the insurer to rescind the contracts; and (2) the Defendants breached a condition of insurance by failing to give
notice prior to renewal of coverage of pending claims relating to Rio Hair Naturalizer, a breach for which the insurer
could claim rescissionary damages as to the second policy. [See Declaration of Jonathan Sher.] See discussion of the
asserted defenses infra.
The only exception to accumulation of points is that no single claimant may be categorized as (1) more than one of
category II, III and IV (unsupported and supported economic/major economic loss), (2) both in categories V and VI
(unsupported and supported bodily injury), or (3) both in categories VII and VIII (minor and major medical expenses).
See discussion of categories and points assigned to each, below.
Attorneys' fees and costs are addressed in Section II(E) of this Opinion and Order.
The requisites of subdivision (a) of Rule 23 are discussed, infra, in this Opinion.
Indeed, as Mr. Dawson admitted, the State of California has a $500,000 judgment against World Rio and Hal Lederman
which it has been unable to satisfy.
There were a total of 64 objections timely filed -- six from attorneys and 58 from individual class members. (These 58
objections out of 34,395 claimants represent less than 0.2% of the class).
A few of the objections filed by attorneys also complain about the lack of a provision in the proposed settlement to preserve
contingency fee contracts that individual attorneys may have with their respective clients. Attorneys' fees are discussed
infra in Section II(E) of this Opinion.
Although the $4.5 million settlement fund is less than the insurance policies' limits ($6 million), Plaintiffs' Steering
Committee reasonably concluded that in order to prevent further depletion of the available insurance proceeds through
individual settlements and the risk of the insurance carrier's success in a declaratory relief action to disclaim coverage
thereby leaving no insurance proceeds at all for distribution to injured claimants, a settlement of $4.5 million was
warranted. See Flanagan v. Ahearn (In re Asbestos, 90 F.3d 963, 993 (5th Cir. 1996) (where victory by insurer in coverage
dispute would be “catastrophic” to class, limited fund class action settlement was warranted). See also, In re United
Energy Corp. Securities Litigation, 1989 Fed. Sec. L. Rep. ¶ 94,376 (C.D. Cal. 1989) (settlement fund consisting of 66%
of available insurance coverage found appropriate where disputes existed as to coverage, because proposed settlement
avoided the necessity of submitting coverage issues for determination in a declaratory relief action, avoided the risk that
the court might find no coverage, and avoided the risk of delay from any appeals.)
With respect to the amicus's contention that the policies provide for coverage of up to “$2 million per claimant”, the Court
has already discussed in detail above in this Opinion and Order the lack of merit in this argument.
The story goes that one Thomas Hobson, of Cambridge, England, owned a livery stable in 17th century England, and
that he rented horses in strict order according to their position near the stable door, thus leaving his customers with the
choice of taking what he offered, or nothing at all.
The moving attorneys include the firms of the members of Plaintiffs' Steering Committee, and the following firms who
sent representatives to the September 27, 1995 conference conducted by the Court in this matter and who assisted
Plaintiffs' Steering Committee in this litigation: Sheller, Ludwig & Badey; Hoffman & Edelson, P.C.; Hagens & Berman;
Tavss, Fletcher, Earley & King, P.C.; Campbell, Haley & Turner, L.L.C.; Sawaya & Rose, P.C.: and Clifford J. Steele, P.C.
Amicus curiae, the Attorney General of the State of California, claims that the Petitioners have inflated their lodestar
amounts to make out their claim that the percentage of the fund award they seek is less than the lodestar amount.
According to the AG, Petitioners have achieved this inflated aggregate lodestar amount by “erroneously” including
paralegal and law clerk fees in their aggregate “attorneys fees.” Contrary to the AG's assertion, this is not erroneous. Quite
the contrary, as the Supreme Court observed in West Virginia University Hospitals, Inc. v. Casey, 499 U.S. 83 (1991),
paralegal and law clerk hourly fees are traditionally included in “attorney's fees”. Id. at 99-100. However, the Attorney
General is correct that Plaintiffs erroneously include as attorney fees “attorney file management” fees. [See Declaration
of Clifford J. Steele, P.C. attached as Ex. J to Boni Fees Declaration]. The $14,000 billed by Steele as “Attorney File
Management” and, apparently, at least part of the $29,601 billed as “Paralegal/Clerical” appear to be fees billed for office
management/clerical work, and, hence, attorney “overhead”, not separately compensable from the fees billed by the
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attorneys. The same is true of $12,390 fees billed by the Law Offices of Bobbie Edmonds for “Paralegal & Staff” [See
Declaration of Bobbie Edmonds, attached as Ex. C to Boni Fees Declaration.] Ms. Edmonds states in her declaration
that the fees sought include fees for “secretarial” time.
See Declaration of Michael Boni; Declaration of Patrick Grannan, attached to Boni Declaration as Ex. B; and Declaration
of Hoffman & Edelson, Boni Decl. Ex. E.
See Declaration of Bobbie Edmonds, attached as Ex. C to Boni Declaration.
Counsel will have to recalculate to total to be paid for Dr. Rosen based upon a $200 per hour rate.

End of Document
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2006 WL 891151
Only the Westlaw citation is currently available.
United States District Court,
E.D. Michigan, Southern Division.
UAW et al., Plaintiffs,
v.
GENERAL MOTORS CORPORATION, Defendant.
No. 05-CV-73991-DT.
|
March 31, 2006.
Attorneys and Law Firms
Daniel W. Sherrick, Michael F. Saggau, UAW
International Union Legal Department, Detroit, MI,
Julia Penny Clark, John M. West, Bredhoff and Kaiser,
Washington, DC, Edward J. Feinstein, John E. Stember,
Stember Feinstein, William T. Payne, Pittsburgh, PA, for
Plaintiffs.
Edward W. Risko, Francis S. Jaworski, General Motors
Corporation Legal Staff, Daniel M. Share, Eugene
Driker, Barris, Sott, Detroit, MI, Richard C. Godfrey,
Andrew B. Bloomer, Kirkland & Ellis, Chicago, IL, for
Defendant.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
CLELAND, J.
*1 Before the court is this health care benefits class action
in which the contesting parties have presented to the
court a proposed global settlement agreement. Following
a March 6, 2006 Fairness Hearing at which the proponents
of and the objectors to the proposed settlement agreement
were fully heard, the parties submitted proposed findings
of fact and conclusions of law. Objectors, through
counsel, were afforded the opportunity to comment on
those proposed findings and conclusions, and to supply
alternate proposed findings and conclusions. The court
has thoroughly examined the proposed findings and
conclusions, and the objectors' responses to them, in the
light of the documentary evidence, affidavits, arguments
and other materials supplied in the course of this litigation.
The court has carefully considered the positions stated

by the various individual objectors, some represented by
counsel and some not, who presented views in writing and
presented oral comments at the Fairness Hearing. 1
The court now makes the following findings of fact and
conclusions of law that shall govern and conclude this
litigation.

I. FINDINGS OF FACT
A. Procedural Background
1. Defendant General Motors Corporation (“GM”)
and Plaintiff International Union, United
Automobile, Aerospace, and Agricultural Implement
Workers of America (“UAW”) are parties to a series
of collective bargaining agreements (“CBAs”) under
which GM provides health care benefits to qualifying
retirees and their spouses, surviving spouses, and
dependents.
2. On October 18, 2005, Plaintiffs Earl L.
Henry and Bonnie J. Lauria, on behalf of
a class of retired GM hourly employees and
their dependents, joined with the UAW to
commence this declaratory judgment action
against GM. On October 31, 2005, Plaintiffs
filed an Amended Complaint adding Raymond
B. Bailey, Theodore J. Genco, Marvin C.
Marlow, Charles R. Miller, and Laverne M.
Soriano (referred to collectively with Plaintiffs
Henry and Lauria as “Class Representatives”)
as named plaintiffs. Class Representatives all
receive health care benefits from GM.
3. All Class Representatives signed retainers
authorizing Class Counsel to represent them
before they became parties to this litigation.
4. Other than Plaintiff Soriano, the Class
Representatives are GM retirees. Mrs. Soriano
is the surviving spouse of a GM retiree. The
six retiree Class Representatives were elected by
fellow retirees to serve on various retired worker
councils, while Mrs. Soriano was appointed by
another elected retiree to serve on the executive
board of such a council.
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5. Plaintiff Henry was employed by GM in
Flint, Michigan, and was a member of the
bargaining unit represented by the UAW until
his retirement in 1988. After his retirement
from GM, Mr. Henry was elected by fellow
retirees as the Chairperson of the UAW retired
workers council covering the Michigan counties
of Otsego, Cheboygan, Antrim and Charlevoix.
6. Plaintiff Lauria was employed by GM in Bay
City, Michigan, and was a member of the
bargaining unit represented by the UAW until
her retirement in 2000. After her retirement
from GM, Mrs. Lauria was elected by fellow
retirees as the Chairperson of the UAW retired
workers council covering the Michigan counties
of Clare, Crawford, Missaukee, Ogemaw, and
Roscommon.
*2 7. Plaintiff Bailey was employed by GM in
Willow Run, Michigan, and was a member of
a bargaining unit represented by UAW until
his retirement in 1993. Following his retirement,
Mr. Bailey was elected by his fellow retirees as
the chairperson of the UAW retired workers
chapter covering GM retirees from his local
union.
8. Plaintiff Genco was employed by GM in
Fredericksburg, Virginia, where he was a
member of a bargaining unit represented by
the UAW. After his retirement in 2002, Mr.
Genco was elected by his fellow retirees as the
chairperson of the UAW retired workers chapter
covering GM retirees from his local union.
9. Plaintiff Marlow was employed by GM at
its Lakewood Plant and was a member of a
bargaining unit represented by the UAW. After
his retirement in 1991, Mr. Marlow was elected
by his fellow retirees as the chairperson of the
UAW retired workers chapter covering GM
retirees from his local union, and was also
elected to the regional UAW retired workers
council.
10. Plaintiff Miller was employed by GM in
Baltimore, Maryland and was a member of a
bargaining unit represented by the UAW. After
his retirement in 2002, Mr. Miller was elected by
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fellow retirees to serve on the executive board of
his local union.
11. Plaintiff Soriano is the surviving spouse of
Jack Soriano, who was employed by GM in
Lordstown, Ohio until his retirement in 1985.
Ms. Soriano serves on the executive board of
the UAW retired workers chapter covering GM
retirees from Mr. Soriano's local union.
12. In their amended complaint, Plaintiffs alleged
that under the terms of the CBAs, GM is
“obligated to provide certain retiree health care
benefits” to the Class and “may not unilaterally
terminate or modify those benefits.” Plaintiffs
further alleged that GM's decision, announced
in June 2005, that it would make unilateral
reductions in health care benefits provided to
its retirees, their spouses, surviving spouses, and
dependents is an “anticipatory repudiation” of
its obligations under the CBA and as plan
sponsor and administrator of an employee
welfare benefit plan.
13. In Count I, brought under ¶ 301 of the
Labor Management Relations Act (“LMRA”),
29 U.S.C. § 185, Plaintiffs sought an injunction
and a declaration that retiree health care benefits
cannot be unilaterally terminated or modified
by GM. In Count II, the Class Representatives
sought the same relief, pursuant to ¶ 502(a)(I)(B)
and (a)(3) of the Employee Retirement Income
Security Act of 1974 (“ERISA”), 29 U.S.C. §
1132(a)(I)(B) & (a)(3).
14. GM filed its Answer and Affirmative Defenses
to the Amended Complaint on November 14,
2005. In its Answer, GM denied that the
retiree health care benefits it provides are vested
benefits that cannot be unilaterally modified
or terminated by GM. GM also asserted
affirmative defenses, including that Plaintiffs'
claims are barred by the terms of the CBAs, as
well as by acquiescence, waiver, ratification and/
or estoppel.
*3 15. On December 15, 2005, Class
Representatives filed a motion seeking
certification of a class of GM retirees, spouses,
surviving spouses, and dependents. Class
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Representatives also sought the appointment of
Class Counsel.
16. On December 16, 2005, after Class Counsel
had completed their investigation and given their
recommendation to Class Representatives, the
parties entered into a Settlement Agreement.
Also on December 16, the parties moved the
court to preliminarily approve the proposed
settlement and order that notice of the settlement
be sent to class members.
17. On December 22, 2005, the court approved the
named plaintiffs as Representatives of a Class
defined as:
All persons who, as of November 11, 2005,
were (a) GM/UAW hourly employees who
had retired from GM with eligibility to
participate in retirement in the GM Health
Care Program For Hourly Employees, or (b)
the spouses, surviving spouses and dependants
of GM/UAW hourly employees, who, as of
November 11, 2005, were eligible for postretirement or surviving spouse health care
coverage under the GM Health Care Program
For Hourly Employees as a consequence of a
GM/UAW hourly employee's retirement from
GM or death prior to retirement.
On the same date, the court also preliminarily approved
the proposed settlement.

B. Pre-Lawsuit Negotiations
18. In early 2005, GM approached the UAW
to discuss its desire to change retiree health
care for current and future retirees that would
result in reducing GM's health care expenses
and Accumulated Projected Benefit Obligation
(“APBO”). GM expressed concern that its liability
for retiree health care benefits was crippling. In 2004,
GM's reported APBO was $77 billion, $61 billion of
which was attributable to UAW retirees.
19. For months after GM initially requested
negotiations concerning retiree health benefits,
the UAW refused to enter into such discussions.
GM continued to press for discussions, citing
its rapidly deteriorating financial condition and
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its massive retiree health care obligation, which
was disproportionate to the obligation of GM
competitors.
20. In the spring of 2005, GM informed the UAW
that it would make unilateral changes in retiree
health care benefits to reduce its UAW retiree
APBO.
21. The UAW then agreed to enter into tentative
discussions with GM regarding retiree health
benefits, on the condition that GM fully open
its books and share its complete financial data
with the UAW. The UAW agreed to this course
of action because GM retirees are dependent
on the corporation's survival for their continued
benefits. The UAW recognized that if GM does
not survive, retiree medical benefits would be at
risk of elimination.
22. GM accepted the UAW's conditions
and provided detailed and confidential
documentation of GM's financial condition and
projections.
23. The UAW retained Lazard Freres & Co.
LLC (“Lazard”) to conduct an independent
analysis of GM's financial condition and its
stated need to reduce its retiree medical benefits
obligations. GM made top executives in many
functional areas of the corporation available
to be interviewed by Lazard. The UAW also
instructed Lazard to research GM's financial
future and, if GM was truly in a crisis
situation, to quantify the impact of various
health care savings alternatives that would be
least detrimental to retirees while still providing
meaningful improvement in GM's prospects for
survival as a viable business.
*4 24. Lazard conducted a thorough financial
analysis of GM's condition and reported that
the projections GM had presented to Lazard
probably underestimated the seriousness of
the financial situation. As the UAW began
negotiations with GM, Lazard continued to
work and subsequently confirmed the UAW's
view that it was better to negotiate a favorable
resolution for retirees at that time rather than
to wait. Among other things, it was critical
for GM to launch its new 2006 line of large
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trucks and utility vehicles on time (and without
labor difficulties); GM's financial situation
would likely continue to deteriorate; and GM's
available cash was likely to dissipate.
25. Lazard further informed the UAW that if
negotiations concerning retiree health benefits
were delayed, GM's financial situation could
worsen requiring even greater reductions in
retiree medical benefits to meaningfully help
GM return to financial viability.
26. The 2005 negotiations between the UAW and
GM regarding retiree health care benefits were
intense, highly adversarial, and hard-fought.
Negotiations began in late spring and concluded
the following fall. During the final month of the
negotiation process, UAW and GM negotiators
held protracted meetings on a daily basis.
27. During the negotiations, GM sought deep cuts
in retiree health benefits, specifically, reductions
of $20-$25 billion in its APBO liabilities. Based
on Lazard's and other expert analysis, the UAW
concluded that it was not possible to reduce
GM's APBO sufficiently to address a risk of
financial crisis without making some changes in
retiree health care benefits. Specifically, given
the more than four-to-one ratio of UAW
retirees, surviving spouses and dependents to
active workers, concessions by active workers
would not reduce GM's APBO enough to keep
GM viable and to secure GM's agreement not
to make unilateral changes in retiree benefits.
The UAW accordingly concluded that in order
to achieve sufficient savings on the GM APBO,
it was necessary to agree to reductions for both
active workers and retirees.
28. The UAW refused to agree to the APBO
reductions of $20-25 billion sought by GM,
and instead bargained for a modified plan
that provided GM with APBO savings of
approximately $15 billion. That reduction,
however, does not represent $15 billion in
reductions to current and future retiree health
care benefits. The UAW insisted that GM
contribute $3 billion to a Defined Contribution
Voluntary Employees' Beneficiary Association
trust (“DC-VEBA”) to help fund retiree
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health benefits, to which active employees also
agreed to contribute wage and cost-of-living
adjustments (“COLA”) that have a present value
of approximately $4 billion over the next twenty
years.
29. During the negotiations, GM proposed
numerous specific reductions to retiree health
care that the UAW rejected. For example,
GM proposed increasing prescription drug copayments to $20 for generic and $30 for brandnamed drugs. The UAW, however, insisted upon
retaining the current $5 generic co-pay and
accepted an increase for brand-named drugs of
$10 from the current $5. GM also proposed
increasing deductibles, co-payments, monthly
contributions, and out-of pocket maximums by
the full amount of actual medical inflation,
which recently has exceeded 10 percent per
year. The UAW rejected this proposal as well,
insisting that such increases be capped at three
percent annually. In addition, GM sought to
limit any “protected group”-i.e., retirees who
keep their current health care benefits except for
certain administrative changes-to retirees and
surviving spouses with pensions below $5,000
per year and pension benefit rates of less than
$33.33. The UAW insisted on expanding any
such group to include individuals with annual
pensions of $8,000 or less and monthly pension
benefit rates of less than $33.33. While linedrawing of this kind is inherently subject to
criticism by those marginally above the line,
the UAW's insistence of an $8,000 pension line,
ultimately accepted by GM, served to better
protect retirees and surviving spouses least able
to afford additional health care benefits.
*5 30. During the course of Class Counsel's
investigation in the Fall of 2005, the UAW
informed Class Counsel that GM had made
multiple and significant concessions to the
relative benefit of retirees during bargaining.
C. Memorandum of Understanding
31. On October 29, 2005, after the lawsuit was filed,
the UAW and GM entered into a Memorandum of
Understanding, which laid out a basic framework for
settlement of the claims made in this litigation.
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32. Active hourly employees ratified the
Memorandum of Understanding on November
11, 2005 by a substantial margin of the vote. 2
33. Under the terms of the Memorandum of
Understanding, active GM hourly employees will
give up certain previously negotiated wage increases,
cost-of-living allowance adjustments, and profit
sharing plan offsets in order to contribute to funding
retiree health care benefits
34. The Memorandum of Understanding also
provides that “Future Retirees,” defined as
hourly GM employees retiring after November
11, 2005, will receive retiree health care benefits
pursuant to the terms of the Settlement
Agreement on the same basis as class members
even though Future Retirees are not present
class members.
D. The Proposed Settlement
35. The parties' settlement provides for the amendment
of GM's health care program and the establishment
of a “DC-VEBA,” which will be used to mitigate
payments made by retirees for health care coverage.
36. The health care coverage that GM has provided
to members of the Class pre-settlement is
unusually comprehensive. Retirees have paid no
monthly premiums or yearly deductibles of any
kind.
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into account mitigation provided by the DCVEBA, the impact on General Retirees will be as
follows:
Monthly premiums will be $10 for individual
participants and $21 for family participants;
deductibles will be $150 per individual
participant, subject to an aggregate limit of
$300 per family; and
“Co-insurance” will be instituted, meaning that
General Retirees will be responsible for 10%
of most medical charges. The effect of this
new co-insurance will be minimal because
a new “out-of-pocket” maximum will cap
deductibles and co-insurance at $250 per
single person and $500 per family for innetwork services.
Including the mitigation provided by the DCVEBA, these new charges will initially cost
a single retiree a maximum of $370 per year
($120 in premiums, $150 in a deductible, and
another $100 in coinsurance to reach the outof-pocket maximum), and will initially cost a
family a maximum of $752 per year ($252 in
premiums, $300 in a deductible and another
$200 in coinsurance to reach the out-of-pocket
maximum).
*6 39. Prescription drug coverage is, in summary
form, as follows for General Retirees.
For drugs purchased at retail, the co-payment
is $5 for generic drugs, $10 for brand-name
drugs. For drugs purchased by mail order,
the co-payment is $10 for generic drugs,
$15 for brand-name drugs. These drug copayments are only slightly changed from the
co-payments in effect under the existing retiree
health care plan.

37. More than 73,000 retiree households with
GM annual pensions of under $8,000 or who
receive a pension based on a monthly rate
of $33.33 or less per year of credited service.
For them, the comprehensiveness of health care
benefits remains essentially unchanged. Under
the settlement, these “Protected Retirees” will
continue to pay no monthly premiums or yearly
deductibles. Protected Retirees will see only very
minor modifications to their benefits.

40. A co-payment rate of $50 per emergency room
visit applies, unless the patient is admitted, in
which case the co-payment is waived.

38. Also under the settlement, remaining class
members who participate in the regular GM
program, termed “General Retirees,” will pay
modest new charges as part of a “Modified
Plan.” In the initial plan year, and taking

41. All of these dollar-denominated amounts are
subject to annual increases of no more than
three percent per year. Given that retiree health
care costs rose almost 10% last year alone
and are expected to increase at a similar rate
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for the foreseeable future, this limitation on
cost increases provides significant protection to
retirees in the future.
42. The Modified Plan under the Settlement
Agreement provides a range of benefits for
retirees that substantially exceeds the benefits
generally available to most other retirees with
employer-sponsored retiree health care plans,
and at a cost to the retirees that is substantially
less than the cost most other retirees pay.
43. Specifically, the Modified Plan is more
generous compared to many other retiree health
care plans in the following respects:
a. Under the Modified Plan, with the offset
provided by the DC-VEBA, the retiree costshare of the monthly premium cost of the
health care program is approximately 1.6%,
which is dramatically lower than the national
average of 38% paid by older retirees.
b. In absolute dollar terms, the retirees' monthly
contribution towards the premium cost under
the Modified Plan is well below the premium
contributions required on average under other
retiree health insurance plans. Taking in to
account the mitigation payments from the
DC-VEBA, individuals and families will pay
only $10 and $21, respectively, towards their
monthly premiums. These sums are far below
the $128 average monthly premium paid for
single coverage by post-65 retirees, or the
$223 average monthly premium paid for single
coverage by pre-65 retirees.
c. The Modified Plan's annual deductible,
mitigated by the DC-VEBA, is $150, well
below the national average of $250 in
2005. Similarly, with the DC-VEBA offset,
the Plan's out-of-pocket maximum is $250
for in-network services and $500 for outof-network services, far below the $1,500
national average.
44. Under the terms of the Settlement
Agreement, GM remains responsible for
providing retiree health care coverage. Funds
in the DC-VEBA will be used to mitigate
the monthly contributions, deductibles, out-

05/01/19

PageID.2146

Page 120 of

146

of-pocket

maximums,

and/or

amounts payable by retirees.

co-insurance

3

45. Most retiree health care plans are not pre-funded as
to their future liabilities, thereby leaving vulnerable
the financial viability of future benefits. By contrast,
the DC-VEBA pre-funds a portion of retiree benefits.
This funding mechanism makes the GM Modified
Plan more solvent than many large employersponsored retiree health care programs. The DCVEBA is expected to remain solvent and able to fulfill
its mitigation function long after 2011, when the
UAW or GM may elect to terminate the settlement
agreement.
*7 46. Active GM/UAW employees are
contributing to the DC-VEBA, and thus are
subsidizing retiree medical benefits, through a
variety of income deferrals. In simplified terms, a
cumulative total of $.17 per hour will be diverted
from quarterly cost of living increases that would
otherwise be payable to active employees. Active
employees also will contribute a September
18, 2006 three percent general wage increase,
equivalent to an average of $.83 per hour; these
amounts also will be transmitted to the DCVEBA. Active employees also will contribute
an additional $.02 per hour of their scheduled
cost of living increases (COLA) to the DCVEBA each quarter. These COLA increases will
compound over time.
47. Each active employee thus will initially
contribute to the DC-VEBA about $1.00 per
hour worked, or about $2,000 in the initial
plan year, helping to enable a settlement
wherein class members will enjoy quality
medical coverage for about $370 a year. Active
employees' contributions will increase every
quarter thereafter.
48. Because active employees will receive the same
retirement benefits as current retirees, active
employees will “participate” in the give-back
twice. In total, active employees give up the
following: (1) one dollar per hour in scheduled
wage and COLA increases; (2) an additional
two cents per hour each quarter (cumulative) in
COLA increases for all future quarters; (3) the
flow-through impact of these wage and COLA
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diversions on other benefits, such as overtime
and shift premiums, vacation and holiday pay,
sickness and accident benefits, etc.; and (4) their
opportunity for fully paid health care from GM
when they retire.
49. In addition, under the settlement, GM will
contribute a minimum of $3.0 billion to the
DC-VEBA. Specifically, once the Settlement
Agreement becomes effective, GM will make
a cash contribution of $1.0 billion, with a
second $1.0 billion cash contribution one year
later. GM will make a third cash contribution
of $1.0 billion in 2011, or earlier if assets in
the DC-VEBA fall below a specified amount.
GM will also contribute the incremental profitsharing payments attributable to the write-off
of healthcare related costs savings for the years
2006 to 2012. GM has guaranteed that such
payments will be at least $30 million for each of
those years.
50. In addition, GM will be required to make
cash contributions to the DC-VEBA based
on the increase in the value of eight million
shares of GM common stock. Further, if GM
raises dividends on its common stock within
certain parameters, GM will make an additional
substantial cash contribution to the DC-VEBA.
Should retiree health care benefit savings, as
well as other measures taken by GM, allow the
company to regain profitability, these provisions
will give class members a share of GM's
increased value or dividends.
51. The Settlement Agreement also changes
the “hold harmless” arrangement under the
current GM retiree health care plan. Under the
current (and under the Modified Plan), nonparticipating providers may bill for amounts
above the “reasonable and customary” charges
set by the plan. Under the current plan's
hold harmless arrangement, though, retirees
who choose to see a non-participating provider
generally do not have to pay amounts above
the “reasonable and customary” charge, even if
the retiree could have gone to a participating
provider. Under the Modified Plan in the
settlement, retirees will continue to be protected
by the hold harmless arrangement when they

05/01/19

PageID.2147

Page 121 of

146

receive care from a non-participating provider
in situations in which they had no choice but
to do so. However, they will not be protected if
they choose a non-participating provider despite
the availability of a participating provider. The
Modified Plan provides that “[t]he enrollee will
be responsible for all fees charged above [the
reasonable and customary level], unless the
enrollee is in a situation in which the enrollee
does not have the ability or control to select a
par[ticipating] provider to perform the service.”
Thus, under the Modified Plan, retirees may still
use non-participating providers without paying
amounts above the reasonable and customary
charge when they could not do otherwise, such as
for example, because there are no participating
health care providers in the retiree's geographic
area; someone else chooses the provider, such
as an anesthesiologist for surgery; or where the
retiree is suffering a health crisis and requires
urgent medical attention from the first doctor
who is able to provide it. These provisions are
reasonably tailored to reduce the cost of the
health plan to GM without undue hardship for
retirees.
*8 52. The Settlement Agreement includes a
Trust Agreement, Exhibit 4 to the Settlement
Agreement, which will govern the operation of
the DC-VEBA trust established by the parties.
The Trust Agreement includes provisions for the
establishment of a Committee to govern the DCVEBA, provides that Olena Berg-Lacey, Robert
Naftaly, Teresa Ghilarducci, and David Baker
Lewis will serve as the initial Public Members
of the Committee, and includes a mechanism
for selection of successor Public Members as
necessary.
53. The Settlement Agreement will continue in
effect according to its terms at least until
September 14, 2011. Thereafter, the Settlement
Agreement will continue in effect indefinitely,
unless either GM or the UAW elects to terminate
it.
54. In the event of GM's bankruptcy, or a
judicial ruling, resulting in a determination that
benefits are not vested, the effect on many Class
Members would be devastating. Class members

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

7

Case
4:16-cv-12803-LVP-SDD
ECF
No. 68-1
filed
UAW
v. General
Motors Corp., Not Reported
in F.Supp.2d
(2006)
2006 WL 891151

ineligible for Medicare or other employer-paid
health insurance would have to spend, at the
least, several thousand dollars each year for
coverage comparable to that provided under
the parties' settlement. Class members over
age 65 with no other source of private health
care benefits would have to rely solely on
Medicare, which requires considerable out-ofpocket expenditures:
(a) The current monthly premium for Medicare
Part B coverage (physician services and
outpatient care) is $88.50, with an annual
deductible of $124.
(b) Most doctor services, outpatient therapy,
preventative services, and durable medical
equipment are covered at just 80% of the
Medicare-approved amount; retirees would
be responsible for the remaining 20%.
(c) The deductible for hospitalization of a period
from one to 60 days is $952 per benefit period.
(d) Retirees must pay $119 per day for days
20 through 100 of a skilled nursing facility
nursing stay for each benefit period.
(e) Medicare Part D, conferring certain
prescription drug benefits, requires an
average monthly premium of $32.00 and
has a separate annual deductible of $250.
Thereafter, the beneficiary pays 25% of the
cost of a covered Part D prescription drug up
to an initial coverage limit of $2,250 and then
pays the full cost of the medicine until the total
out-of-pocket expenses on formulary drugs
for the year, including the deductible and
initial co-insurance, reach $3,600. Because of
Part D's 25% co-insurance provision, drug
costs will likely remain substantial. According
to a recent Kaiser Family Foundation report,
it is anticipated that per capita out-of-pocket
drug spending among Medicare beneficiaries
in 2006 will be approximately $1,000.
55. Even with “Medigap” coverage, a Medicareeligible retiree would not have coverage as
comprehensive or inexpensive as the coverage
that the Modified Plan provides under the
parties' settlement. According to a 2004 study
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conducted by the American Association of
Retired Persons, non-institutionalized Medicare
beneficiaries with Medigap coverage averaged
over $5,100 in out-of-pocket expenses in 2003.
Those class members who are not Medicareeligible would have no coverage at all.
*9 56. In contrast, the proposed plan for General
Retirees provides excellent coverage (including
dental and vision), and for the first plan
year limits new charges to $370 per individual
participant ($752 per family) which, along with
the longstanding existing charges, are relatively
modest.
E. General Findings
57. There is no direct or inferential evidence supporting
a conclusion that there was improper collusion
among or between any of the parties to this
litigation. To the contrary, the record evidence, most
particularly the evidence surrounding the negotiation
of the settlement, shows that the parties' conduct in
connection with this litigation was at all times aboveboard and non-collusive.
58. Class Counsel diligently investigated the
proposed settlement, acted solely in the interest
of the Class, and concluded based upon the
expert opinions available to them and their
considerable experience in like cases that the
settlement is fair, reasonable, and adequate.
59. There is no evidence supporting a conclusion
or an inference that the UAW was improperly
motivated to preserve active employees'
compensation at the expense of retiree medical
benefits. To the contrary, the evidence amply
supports a finding that the UAW negotiated the
settlement in good faith and for the purpose
of furthering the strong mutual interest of
active and retired employees in keeping GM
in business, enabling the company to continue
to employ active employees and to continue to
provide benefits to retirees.
60. This case does not involve a limited fund,
an artificially created limited fund, or an
externally limited pool of assets for satisfaction
of competing claims. Nor does this case involve
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anything analogous to any of a limited-fund
case. To the contrary, the evidence establishes
that a key objective of the settlement is to
address GM's financial struggle and maintain
the company's viability, allowing the continued
generation of income from which both active
employees and retired employees will benefit for
the foreseeable future.
61. Although cost increases entailed by the
settlement are modest, some individual class
members will face hardship as a result of these
new charges. Such hardship is regrettable but
inevitable. The potential loss of all benefits,
due to either GM's financial collapse or GM's
prevailing on the merits, would be far more
harsh for Class Members.

fairness hearing, the court again concludes that
those requirements are met.
i. Numerosity: There are more than 470,000
individuals in the plaintiff class, which satisfies
the Rule 23(a)(1) requirement that the class
is “so numerous that joinder of all members
is impracticable.” Fed.R.Civ.P. 23(a)(1); see
also, e.g., Bittinger v. Tecumseh Prods. Co., 123
F.3d 877, 884 n. 1 (6th Cir.1997) (objection to
numerosity requirement in 1,000-member class
was “frivolous”); Reese v. CNH Am. LLC, 227
F.R.D. 483, 486 (E.D.Mich.2005) (certifying
claims of 1,400 retirees); Rankin v. Rots, 220
F.R.D. 511, 517 (E.D.Mich.2004) (certifying
ERISA claims for class alleged to be in the
“thousands”).

2. To be certified, the proposed class must meet
the requirements of Rule 23(a) (numerosity,
commonality, typicality, and adequacy), and one of
the three options in Rule 23(b). General Tel. Co.
of the Southwest v. Falcon, 457 U.S. 147, 161, 102
S.Ct. 2364, 72 L.Ed.2d 740 (1992); Sprague v. General
Motors Corp., 133 F.3d 388, 397 (6th Cir.1998) (en
banc). When, as here, a case is settled before the
class is certified, the requirements of Rule 23 that
are designed to protect absent class members, such
as adequacy of representation, “demand undiluted,
even heightened, attention.” Amchem Prods. v.
Windsor, 521 U.S. 591, 620, 117 S.Ct. 2231, 138
L.Ed.2d 689 (1997); see also Ortiz v. Fibreboard
Corp., 527 U.S. 815, 849, 119 S.Ct. 2295, 144 L.Ed.2d
715 (1999).

ii. Commonality: The Rule 23(a)(2) requirement
of commonality “ ‘simply requires a common
question of law or fact.” ’ Reese, 227 F.R.D.
at 487 (quoting Bittinger, 123 F.3d at 884);
see also Sprague, 133 F.3d at 397 (noting that
there need only be one such question). “The
interests and claims of the various plaintiffs
need not be identical. Rather, the commonality
test is met when there is at least one issue
whose resolution will affect all or a significant
number of the putative class members.” Fallick
v. Nationwide Mut. Ins. Co., 162 F.3d 410,
422 (6th Cir.1998). In this case, whether or
not GM has the right unilaterally to modify
retiree benefits, as it claims, is a question of
law common to the class. See Bittinger, 123
F.3d at 879, 884 (finding commonality where
retirees sought guaranteed lifetime, fully-funded
benefits, even though a series of different CBAs
governed those benefits); Reese, 227 F.R.D.
at 487 (commonality established even though
plaintiffs retired at different times and under
different CBAs); Fuller v. Fruehauf Trailer
Corp., 168 F.R.D. 588, 596 (E.D.Mich.1996)
(evaluation of effect of defendants' reservation
of rights provides common question satisfying
Rule 23(a)(2)).

*10 3. Following a hearing on December 22, 2005,
the court concluded that the requirements of
Rule 23(a) and 23(b)(2) had been satisfied and
certified the Class. Based on the record after the

iii. Typicality: A “ ‘plaintiff's claim is typical if
it arises from the same event or practice or
course of conduct that gives rise to the claims
of other class members, and if his or her claims

II. CONCLUSIONS OF LAW
A. Jurisdiction
1. The court has jurisdiction under Section 301 of the
LMRA, 29 U.S.C. § 185, and Section 502(e)(1) and
(f) of ERISA, 29 U.S.C. § 1132(e)(1) and (f).
B. Class Certification
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are based on the same legal theory.” ’ In re Am.
Med. Sys., 75 F.3d 1069, 1082 (6th Cir.1996)
(quoting 1 Herbert B. Newberg & Alba Conte,
Newberg on Class Actions, § 3-13, at 3-76). As
with commonality, the typicality requirement is
not an onerous one; so long as there is a strong
similarity of legal theories, the requirement is
met “even if substantial factual distinctions
exist between the named and unnamed class
members.” Rankin, 220 F.R.D. at 518; see also
Bittinger, 123 F.3d at 884-85; Forbush v. J.C.
Penny Co., 994 F.2d 1101, 1106 (5th Cir.1993).
4. Here, Plaintiffs claim that GM's planned
unilateral modifications to retiree health care
benefits violate its obligations under ERISA and
its contractual obligations under the collective
bargaining agreements. That claim, asserting a
uniform obligation by GM, satisfies typicality,
notwithstanding any possible factual variations
with respect to individual class members.
Bittinger, 123 F.3d at 884 (claim that defendant
“originally planned to provide lifetime, fullyfunded benefits to retirees” satisfies typicality);
see also Reese, 227 F.R.D. at 487; Rankin, 220
F.R.D. at 518.
*11 5. Adequacy of Class Representatives:
The Sixth Circuit has identified two criteria
for determining whether class representatives
are adequate: “1) [t]he representative must
have common interests with unnamed members
of the class, and 2) it must appear that
the representatives will vigorously prosecute
interests of the class through qualified counsel.”
Senter v. Gen. Motors Corp., 532 F.2d 511, 525
(6th Cir.1976). Here the class representatives
have the same, common interest in protecting
retiree health care benefits, and there is nothing
to suggest that they would not vigorously protect
the interests of the class. See Amchem, 521 U.S.
at 625-26 (stating that class members must “
‘possess the same interest and suffer the same
injury” ’ to meet the Rule 23(a)(4) adequacy
requirement).
6. There are no potential intra-class conflicts that
would jeopardize adequate representation or
prevent class certification. In this regard, “it is
well settled that only a conflict that goes to
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the very subject matter of the litigation will
defeat a party's claim of representative status.”
Georgia State Conference of Branches of NAACP
v. Georgia, 99 F.R.D. 16, 34-35 (S.D.Ga.1983)
(citing Fed. Prac. & Proc. § 1768); see also
Mueller v. CBS, Inc., 200 F.R.D. 227, 238
(W.D.Pa.2001). Hence, mere “differences in the
interests of the class representatives and the
other class members are not dispositive under
Rule 23(a)(4). The key question is whether the
interests are antagonistic.” Steiner v. Equimark
Corp., 96 F.R.D. 603, 610 (W.D.Pa.1983)
(emphasis in original); Mullen v. Treasure
Chest Casino, LLC, 186 F.3d 620, 625-26
(5th Cir.1999) (“Differences between named
plaintiffs and class members render the named
plaintiffs inadequate representatives only if
those differences create conflicts between the
named plaintiffs' interests and the class members'
interests.”); Walters v. Reno, 145 F.3d 1032, 1046
(9th Cir.1998) (factual variations among class
members do not defeat adequacy where they are
united in seeking relief on behalf of the class).
7. The court comprehends that the settlement
will impose different economic impacts based
on different preexisting financial circumstances
of particular class members. This fact does
not, however, show conflicting or antagonistic
interests. See Kamen v. Kemper Fin. Servs.,
Inc., 908 F.2d 1338, 1350 (7th Cir.1990)
(class need not be “perfectly homogeneous”;
“differences in incentives pervade class actions”
but must be distinguished from a “concrete
conflict of interest between the ‘representative’
and other members of the class”), rev'd
on other grounds, 500 U.S. 90, 111 S.Ct.
1711, 114 L.Ed.2d 152 (1991); Halford v.
Goodyear Tire & Rubber Co., 161 F.R.D. 13,
20 (W.D.N.Y.1995) (claims seeking injunction
requiring defendant to reinstate negotiated
retiree benefits present no antagonism among
class members); Edmondson v. Simon, 86 F.R.D.
375, 381 (N.D.Ill.1980) (interests must be
co-extensive, not identical); Moore's Federal
Practice § 23.25. To hold otherwise would
require the class to be fragmented based on
minute individual differences divorced from
any notion of antagonism, which would
endanger the class action device and discourage
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settlements. See In re Cendant Corp. Sec.
Litig., 404 F.3d 173, 202 (3d Cir.2005) (“[I]f
subclassing is required for each material
legal or economic difference that distinguishes
class members, the Balkanization of the class
action is threatened. Such a fragmented class
might be unmanageable, certainly would reduce
the economic incentives [of class litigation],
and could be extremely difficult to settle”)
(quoting John C. Coffee Jr., Class Action
Accountability: Reconciling Exit, Voice, and
Loyalty in Representative Litigation, 100 Colum.
L.Rev. 370, 398 (2000)).
*12 8. In evaluating the adequacy of potential
class counsel, Rule 23(g)(1)(l) requires the court
to consider: (a) the work counsel has done in
identifying or investigating potential claims in
the action, (b) counsel's experience in handling
class actions, other complex litigation, and
claims of the type asserted in the action,
(c) counsel's knowledge of the applicable law,
and (d) the resources counsel will commit to
representing the class.
9. Class Counsel in this case is well qualified,
more than adequate to the task and has the
resources to commit to representing the class.
Class Counsel has extensive knowledge of the
law relating to retiree benefits litigation, and has
years of experience litigating dozens of actions
of this kind.
10. Finally, the class may be certified under
Rule 23(b)(2) in that “the party opposing
the class has acted or refused to act on
grounds generally applicable to the class,
thereby making appropriate final injunctive
relief or corresponding declaratory relief with
respect to the class as a whole.” Fed.R.Civ.P.
23(b)(2). The requirements of this subsection
are met when “the common claim is susceptible
to a single proof and subject to a single
injunctive relief.” Senter, 532 F.2d at 525. Courts
routinely certify, under Rule 23(b)(2), claims
challenging an employer's modification of health
care benefits, holding that in such cases, the
employer's alleged conduct is directed at the class
as a whole and hence class-wide injunctive or
declaratory relief is appropriate. See Forbush,
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994 F.2d at 1106; Fox v. Massey-Ferguson,
Inc., 172 F.R.D. 653, 665 (E.D.Mich.1995)
(“[I]t is abundantly clear that the ... decision
by [defendant] with regard to the then-existing
health care benefits affected the entire proposed
class, thus making the issue of a permanent
injunction and corresponding declaratory relief
facially appropriate.”); Halford, 161 F.R.D.
at 20 (certifying claim that defendant has a
contractual obligation to provide lifetime health
care benefits to retirees and eligible spouses).
Plaintiffs' claims in this case are all based on
the contested question of whether GM may
unilaterally modify retirees' health care benefitsclaims which are “susceptible to a single proof
and subject to a single injunctive remedy,” and
hence are properly certified under Rule 23(b)(2).
Senter, 532 F.2d at 525.
Accordingly, the court GRANTS final certification of the
class defined above in the Findings of Fact.

C. Final Approval of the Class Action Settlement.
11. The court evaluates the proposed settlement in
light of the general federal policy favoring the
settlement of class actions. Clark Equip. Co. v. Int'l
Union, Allied Indus. Workers, 803 F.2d 878, 880 (6th
Cir.1986) (per curiam); Franks v. Kroger Co., 649
F.2d 1216, 1224 (6th Cir.1981), vacated and modified
on other grounds, 670 F.2d 71 (6th Cir.1982); In re
Cardizem CD Antitrust Litig., 218 F.R.D. 508, 530
(E.D.Mich.2003); Berry v. Sch. Dist., 184 F.R.D. 93,
97 (W.D.Mich.1998).
*13 12. Given this well-settled policy, “a district
court's role in evaluating a private consensual
agreement ‘must be limited to the extent
necessary to reach a reasoned judgment that
the agreement is not the product of fraud
or overreaching by, or collusion between, the
negotiating parties, and that the settlement,
taken as a whole, is fair, reasonable and
adequate to all concerned.” ’ Clark Equip. Co.,
803 F.2d at 880 (quoting Officers For Justice
v. Civil Service Comm'n, 688 F.2d 615, 625
(9th Cir.1982)); see Berry, 184 F.R.D. at 97
(“The court's role ... ‘is properly limited to the
minimum necessary to protect the interests of
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the class and the public” ’); Shy v. Navistar Int'l
Corp., 1993 U.S. Dist. LEXIS 21291 (S.D.Ohio
1993); Bronson v. Bd. of Educ., 604 F.Supp. 68,
78 (S.D.Ohio 1984); Fed.R.Civ.P. 23(e)(1)(C)
(stating that court may approve class settlement
“on finding that it is fair, reasonable, and
adequate”).
13. To ensure that the interests of the members
of the class are protected, Rule 23(e)(1)(C)
requires the court to hold a hearing to determine
whether the settlement is a “fair, reasonable, and
adequate” resolution of class members' claims.
14. Because the very point of compromise is to
avoid determining contested issues and to avoid
the expense and uncertainty of litigation, the
court should not “decide the merits of the case
or resolve unsettled legal questions.” Carson v.
Am. Brands, 450 U.S. 79, 88 n. 14, 101 S.Ct. 993,
67 L.Ed.2d 59 (1981); Clark Equip. Co., 803 F.2d
at 880 (a court should not examine “the factual
or legal disputes which underlie the merits of the
dispute”); see Detroit v. Grinnell Corp., 495 F.2d
448, 456 (2d Cir.1974) (the trial court does not
“have the right or the duty to reach any ultimate
conclusions on the issues of fact and law which
underlie the merits of the dispute”); Robinson v.
Ford Motor Co., 2005 U.S. Dist. LEXIS 11673,
at *12 (S.D.Ohio 2005); In re Telectronics Pacing
Sys., Inc.., 137 F.Supp.2d 985, 1027 (S.D.Ohio
2001); In re Inter-Op Hip Prosthesis Liab. Litig.,
204 F.R.D. 359, 379 (N.D.Ohio 2001); Huguley
v. Gen. Motors Corp., 128 F.R.D. 81, 87-88
(E.D.Mich.1989).
15. The court ought not engage in the “
‘detailed and thorough investigation that it
would undertake if it were actually trying the
case.” ’ Berry, 184 F.R.D. at 98 (quoting
Armstrong v. Bd. of Sch. Directors, 616 F.2d
305, 315 (7th Cir.1980)); Grinnell Corp., 495
F.2d at 462; see also FED. PRAC. & PROC. §
1797.5 (“The court may not try disputed issues
in the case since the whole purpose behind a
compromise is to avoid a trial. Rather the judge
is restricted to determining whether the terms
proposed are fair and reasonable.”).
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16. In evaluating a proposed class settlement,
the court “may limit the fairness hearing ‘to
whatever is necessary to aid it in reaching an
informed, just and reasoned decision.” ’ Tenn.
Ass'n of Health Maint. Orgs., 262 F.3d 559,
567 (6th Cir.2001) (quoting United States v.
Oregon, 913 F.2d 576, 582 (9th Cir.1990));
Flinn v. FMC Corp., 528 F.2d 1169, 1173 (4th
Cir.1976); Ass'n for Disabled Ams., Inc. v. Amoco
Oil Co., 211 F.R.D. 457, 467 (S.D.Fla.2002)
(“[e]ven when the Court becomes aware of
one or more objecting parties, the Court is
not ‘required to open to question and debate
every provision of the proposed compromise.”
’) (quoting Cotton v. Hinton, 559 F.2d 1326,
1331 (5th Cir.1977)); 4 Newberg § 11:57 (“The
court, in its discretion, may limit the discovery
or presentation of evidence to that which may
assist it in determining the fairness and adequacy
of the settlement.”).
*14 17. The court may consider briefs,
declarations, affidavits and the arguments of
counsel and need not conduct an evidentiary
hearing or take live testimony. E.g., Tenn.
Ass'n of Health Maint. Orgs., 262 F.3d at 567
(“we reject intervenors' suggestion ... that the
fairness hearing must entail the entire panoply
of protections afforded by a full-blown trial on
the merits”); see also Newby v. Enron Corp., 394
F.3d 296, 307 (5th Cir.2004); Rutter & Wilbanks
Corp. v. Shell Oil Co., 314 F.3d 1180, 1187
(10th Cir.2002) (“[A]n objector “ ‘is not entitled,
as a matter of right, to an evidentiary hearing
during a settlement hearing.” ’); Depoister
v. Mary M. Holloway Found., 36 F.3d 582,
586 (7th Cir.1994); Weinberger v. Great N.
Nekoosa Corp., 925 F.2d 518, 527 (1st Cir.1991);
Handschu v. Special Servs. Div., 787 F.2d 828,
834 (2d Cir.1986) (“The district court correctly
concluded that it would be inconsistent with the
salutary purposes of settlement to conduct a full
trial in order to avoid one.”). 4
1. The Settlement Factors
18. Courts have fashioned a series of factors to assist
in weighing the potential risks and rewards inherent
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in going forward with litigation against the certainty
of a compromise solution. Factors relevant to the
court's evaluation are:
i. the likelihood of success on the merits weighed
against the amount and form of the relief offered
in the settlement;
ii. the risks, expense, and delay of further litigation;
iii. the judgment of experienced counsel who
have competently evaluated the strength of their
proofs;
iv. the amount of discovery completed and the
character of the evidence uncovered;
v. whether the settlement is fair to the unnamed
class members;
vi. objections raised by class members;
vii. whether the settlement is the product of
arm's length negotiations as opposed to collusive
bargaining; and
viii. whether the settlement is consistent with the
public interest.
In re Cardizem, 218 F.R.D. at 522; see also, e.g.,
Granada Invs., Inc. v. DWG Corp., 962 F.2d 1203,
1205 (6th Cir.1992); Williams v. Vukovich, 720 F.2d
909, 922-23 (6th Cir.1983); Berry, 184 F.R.D. at 98;
Robinson, 2005 U.S. Dist. LEXIS 11673, at *13.
19. The court may choose to consider only
those factors that are actually relevant to the
settlement at hand, and may weigh particular
factors according to the demands of the case.
Granada Invs., Inc., 962 F.2d at 1205-06.
a. The likelihood of success on the merits weighed
against the amount and form of the relief offered in the
settlement.
20. A significant factor in the court's evaluation of a
proposed settlement is the likelihood of success on
the merits weighed against the relief offered in the
settlement. Gen. Tire & Rubber Co. Sec. Litig., 726
F.2d 1075, 1086 (6th Cir.1984); Petrovic v. Amoco Oil
Co., 200 F.3d 1140, 1150 (8th Cir.1999); Isby v. Bayh,
75 F.3d 1191, 1196 (7th Cir.1996); see 2 NEWBERG
§ 11:44 (3d ed.1992).
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*15 21. Although this factor requires “ ‘some
evaluation of the merits of the dispute, the
district court must refrain from reaching
conclusions upon issues which have not been
fully litigated.” ’ Berry, 184 F.R.D. at 98
(quoting Armstrong, 616 F.2d at 314). The
ultimate question, rather, is “ ‘whether the
interests of the class as a whole are better served
if the litigation is resolved by the settlement
rather than pursued.” ’ In re Cardizem, 218
F.R.D. at 522 (quoting Manual for Complex
Litig. (“MCL”) § 30.42 at 238 (3d ed.1995)); see
also Shy, 1993 U.S. Dist. LEXIS 21291, at *11
(“It is neither required, nor is it possible for
a court to determine that the settlement is the
fairest possible resolution of the claims of every
individual class member; rather, the settlement,
taken as a whole, must be fair, adequate and
reasonable.”) (citing Clark Equip. Co., 803 F.2d
878).
The question of whether retirees' benefits are vested
22. The ultimate issue in this case is whether retiree
health care benefits are vested, an issue upon which
the plaintiffs and defendant have historically been,
and remain, deeply divided. The Class and UAW,
on the one hand, and GM, on the other, assert
that a body of Sixth Circuit case law supports
their respective opposing positions. See, e.g., Int'l
Union, United Auto., Aerospace, & Agric. Implement
Workers v. Yard-Man, Inc., 716 F.2d 1476 (6th
Cir.1983); McCoy v. Meridian Auto. Sys., Inc., 390
F.3d 417 (6th Cir.2004); Sprague v. General Motors
Corp., 133 F.3d 388 (6th Cir.1998); Yolton v. El Paso
Tenn. Pipeline, 435 F.3d 571 (6th Cir.2006); Golden
v. Kelsey-Hayes Co., 73 F.3d 648 (6th Cir.1996); Cole
v. ArvinMeritor, Inc., 2005 U.S. Dist. LEXIS 38235
(E.D.Mich.2005); Bittinger v. Tecumseh Prods. Co.,
83 F.Supp.2d 851 (E.D.Mich.1998), aff'd, 201 F.3d
440 (6th Cir.1999) (per curiam); Int'l Union, United
Auto. Workers v. Cleveland Gear Corp., 1983 WL
2174, at *2 (N.D.Ohio 1983), aff'd, 1984 U.S.App.
LEXIS 13700 (6th Cir.1984) (per curiam).
23. The parties make a variety of legal and
factual arguments in support of their positions,
demonstrating the sharply-contested nature of
the dispute. This litigation comprises a genuine
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case or controversy. In the end, however, the
court need not resolve this sharply contested
dispute, and indeed it would be inappropriate
for it to do so. See Grinnell Corp., 495 F.2d
at 456 (court does not have the “right or the
duty to reach any ultimate conclusions on the
issues of fact and law which underlie the merits
of the dispute.”). Instead, the relevant question is
whether the parties have been able to assess their
respective positions accurately and thus to make
an informed and appropriate determination
about the relative merits and risks of settlement.
The settling parties' written submissions and
argument make clear that they have extensively
analyzed the relevant plan documents, have
a firm grasp of the relevant law, and have
thoroughly evaluated the respective arguments
on the merits.
*16 24. The settling parties recognize that,
whatever the relative strengths of their positions,
litigation brings with it substantial risks. Thus,
however strong the plaintiffs' or GM's position
may be, all parties recognize the inherent
uncertainties of litigation and the potentially
catastrophic consequences for retirees should
a court hold that their health-care benefits
are not vested. Such a holding would mean
that GM is free not merely to modify those
benefits but to eliminate them. The plaintiffs
and UAW reasonably concluded that the risk of
consequences so grave, no matter how unlikely
they may think it is, was worth avoiding
through a settlement that guarantees continued
health care benefits for the class. See Enter.
Energy Corp. v. Columbia Gas Transmission
Corp., 137 F.R.D. 240, 246 (S.D.Ohio 1991)
(“ ‘[C]lass counsel and the class representatives
may compromise their demand for relief in
order to obtain substantial assured relief for the
plaintiffs' class.” ’) (quoting Vukovich, 720 F.2d
at 922); see also Priddy v. Edelman, 883 F.2d 438,
447 (6th Cir.1989) (“The fact that the plaintiff
might have received more if the case had been
fully litigated is no reason not to approve the
settlement.”); In re Rent-Way Sec. Litig., 305
F.Supp.2d 491, 509 (W.D.Pa.2003) (“As is true
in any case, the proposed Settlement ‘represents
a compromise in which the highest hopes for
recovery are yielded in exchange for certainty

05/01/19

PageID.2154

Page 128 of

146

and resolution” ’) (citation omitted); Schaefer v.
Tannian, 895 F.Supp. 175, 178 (E.D.Mich.1995)
(“The court need not disapprove the settlement
because a plaintiff might have received more if
the case had been fully litigated.”); Brown v.
Steinberg, 1990 U.S. Dist. LEXIS 12561, at *6-8
(S.D.N.Y.1990) (holding that class settlements
may be approved though they are only a fraction
of the potential recovery, collecting cases).
25. It was reasonable and appropriate for the
plaintiffs to conclude, in light of GM's dire
financial circumstances, that the interest of GM
retirees lay not in achieving a Pyrrhic victory in
court but in actually continuing to receive their
health care benefits and that the best means to
that end lay in making reasonable concessions
in settlement now in order to increase the
likelihood that GM could survive in a form
in which it could continue to pay the retirees'
benefits. Their judgment is entirely appropriate
and reasonable under the circumstances of this
case. See, e.g., Montgomery v. Aetna Plywood,
231 F.3d 399, 404 (7th Cir.2000) (plaintiffs
negotiated lower recovery because of risk that
verdict would bankrupt defendants); In re
Milken and Assocs. Sec. Litig., 150 F.R.D.
46, 55-56 (S.D.N.Y.1993) (noting danger that
prolonged litigation could impair defendant's
ability to pay); Shy, 1993 U.S. Dist. LEXIS
21291, at *46 (“Even if the retirees prevail
on [the vesting issue], such a victory would
be indeed hollow, because it would inevitably
lead to Navistar's liquidation.”); In re Warner
Communs. Sec. Litig., 618 F.Supp. 735, 746
(S.D.N.Y.1985) (“[T]he ‘prospect of a bankrupt
judgment debtor down at the end of the road
does not satisfy anyone involved in the use of
class action procedures.” ’).
*17 26. The parties adequately assessed the
strengths of their respective positions on the
merits and reasonably decided that the issue of
vesting is not so one-sided so as to make any
settlement unreasonable. The reasonableness of
this decision is reinforced considering GM's
financial condition and the potential for dire
consequences to the Class of a outright loss in
litigation.
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Benefits of the Settlement
27. Courts routinely recognize that settlements never
equal the full value of the loss claimed by the
plaintiffs. “In fact there is no reason, at least in
theory, why a satisfactory settlement could not
amount to a hundredth or even a thousandth part of
a single percent of the potential recovery.” Grinnell
Corp., 495 F.2d at 455 n. 2; see also Weinberger v.
Kendrick, 698 F.2d 61, 65 (2d Cir.1982) (approving
class settlement where “recovery will be only a
negligible percentage of the losses suffered by the
class”); Lazy Oil Co. v. Witco Corp., 95 F.Supp.2d
290, 339 (W.D.Pa.1997) (collecting cases where
courts approved class action settlements providing
from 0.2% to 16% of potential recovery), aff'd, 166
F.3d 581 (3rd Cir.1999).
28. Moreover, “[a] just result is often no more than
an arbitrary point between competing notions
of reasonableness.” In re Corrugated Container
Antitrust Litig. (II), 659 F.2d 1322, 1325 (5th
Cir.1981); see Lazy Oil Co., 95 F.Supp.2d at 338.
Thus, “[i]n assessing the settlement, the Court
must determine ‘whether it falls within the ‘range
of reasonableness,’ not whether it is the most
favorable possible result in the litigation.” ' In
re Domestic Air Transp. Antitrust Litig., 148
F.R.D. 297, 319 (N.D.Ga.1993) (quoting Fisher
Brothers v. Cambridge-Lee Indus., 630 F.Supp.
482, 489 (E.D.Pa.1985)).
29. The benefits to the Class from the Settlement
are substantial. The Settlement accomplishes
necessary cost savings for GM while maintaining
virtually the same comprehensive level of
coverage for Class Members with only a slight
increase in their share of the cost. Indeed,
the evidence establishes that the Modified
Plan provides a range of benefits for retirees
that substantially exceeds the benefits generally
available to most other retirees with employersponsored retiree health care plans, and at a cost
that is substantially less than the cost most other
retirees pay.
30. The court concludes that the benefits provided
to the plaintiffs-continued comprehensive health
care benefits with only a modest increase in cost-
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are fair, reasonable, and adequate when weighed
against the uncertainties of litigation and the
risks posed by GM's undisputed distressed
financial condition.
b. The risks, expense, and delay of further litigation.
31. Complex litigation of the sort involved in this case
is costly and time-consuming, as demonstrated by
previous cases in this circuit involving modifications
to retiree benefits. For example, GM salaried workers
and retirees commenced litigation in 1989 challenging
the modification of their health care benefits. The
case was resolved nine years later, after a trial and
hearing (and rehearing) in the Sixth Circuit. See
Sprague, 133 F.3d 388. Similarly, seven years of
litigation were required for the parties in Yard-Man
to have finality. Yard-Man, Inc., 716 F.2d at 1482.
The obvious costs and uncertainty of such lengthy
and complex litigation weigh in favor of settlement.
See In re Cincinnati Policing, 209 F.R.D. 395, 400
(S.D.Ohio 2002) (“[T]he Court has no doubt that the
trial of this class action would be a long, arduous
process requiring great expenditures of time and
money on behalf of both the parties and the court....
The prospect of such a massive undertaking clearly
counsels in favor of settlement.”) (internal quotation
marks and citations omitted); Robinson, 2005 U.S.
Dist. LEXIS 11673, at *14.
*18 32. Given GM's current financial struggle, the
delay necessary to litigate the dispute benefits no
one. For GM, success at litigation may come too
late to effect the turnaround that is presented
as essential to GM's continued viability. For
the Class, the parties recognize that without a
significant reduction in GM's retiree health care
costs, the ability of GM to provide health care
benefits over the long term to Class Members
at or near the level provided by the Settlement
Agreement would be placed in jeopardy.
33. The reasonableness of the parties' judgment
that settlement was the appropriate course is
supported by evidence of other large industrial
employers faced with similar cost pressures.
In McCoy, although plaintiffs obtained a
preliminary injunction on the strength of their
claim to vested benefits, see 390 F.3d at 426, the
employer filed for bankruptcy within six months
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of the Sixth Circuit's decision affirming the
preliminary injunction. See Voluntary Petition,
In re Meridian Auto. Sys., Inc., No. 05-11168
(Bankr.D.Del. Apr. 26, 2005). It is that sort
of outcome that the representative plaintiffs on
behalf of the class reasonably sought to avoid in
agreeing to the settlement in this case.
34. In short, success at litigation (for either
side) may prove illusory-a prospect that makes
settlement a reasonable course. See In re Rio
Hair Naturalizer Prods. Liab. Litig., 1996 U.S.
Dist. LEXIS 20440, at *40-41 (E.D.Mich.1996)
(“[A] victory by Plaintiffs at trial, given
Defendants' limited funds, would be pyrrhic.”);
In re Milken & Assocs., 150 F.R.D. at 55-56;
Shy, 1993 U.S. Dist. LEXIS 21291, at *46; see
also Oppenlander v. Standard Oil Co., 64 F.R.D.
597, 624 (D.Colo.1974) (“[T]he Court should
consider the vagaries of litigation and compare
the significance of immediate recovery by way of
the compromise to the mere possibility of relief
in the future, after protracted and expensive
litigation. In this respect, ‘It has been held
proper to take the bird in the hand instead of a
prospective flock in the bush.” ’).
c. The judgment of experienced counsel who have
competently evaluated the strength of their proofs.
35. The endorsement of the parties' counsel is entitled
to significant weight, and supports the fairness of
the class settlement: “It is ... well recognized that the
court should defer to the judgment of experienced
counsel who has competently evaluated the strength
of the proofs.” Mich. Hosp. Ass'n v. Babcock, 1991
U.S. Dist. LEXIS 2058, at *6 (W.D.Mich.1991);
see also D'Amato v. Deutsche Bank, 236 F.3d 78,
85 (2d Cir.2001); Cotton, 559 F.2d at 1330 (“[T]he
trial court is entitled to rely upon the judgment
of experienced counsel for the parties”); Robinson,
2005 U.S. Dist. LEXIS 11673, at *15-16; Berry,
184 F.R.D. at 104 (“[T]he court generally will give
deference to plaintiffs' counsel's determination to
settle a case”); MCL (3d) § 30.42; see also Newberg
§ 11.47.
*19 36. Here, counsel for all parties are reputable
practitioners and trial counsel experienced in
complex class action litigation. Under the
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law, their collective judgment in favor of the
Settlement is entitled to considerable weight.
Ass'n for Disabled Ams., 211 F.R.D. at 467
(“[T]he Court must rely upon the judgment of
experienced counsel and, absent fraud, ‘should
be hesitant to substitute its own judgment for
that of counsel.” ’) (citation omitted).
d. The amount of discovery completed and the nature of
the evidence uncovered.
37. In considering whether there has been sufficient
discovery to permit the plaintiffs to make an
informed evaluation of the merits of a possible
settlement, the court should take account not
only of court-refereed discovery but also informal
discovery in which parties engaged both before and
after litigation commenced. See Levell v. Monsanto,
191 F.R.D. 543, 557 (S.D.Ohio 2000) (although
little formal discovery was conducted, class counsel
retained experts and conducted informal discovery
before negotiating the settlement agreement).
38. Thus, the absence of formal discovery is not
unusual or problematic, so long as the parties
and the court have adequate information in
order to evaluate the relative positions of the
parties. See Newby, 394 F.3d at 306 (“ ‘Formal
discovery [is not] a necessary ticket to the
bargaining table.” ’); Cotton, 559 F.2d at 1332
(upholding settlement despite fact that little
formal discovery had been conducted; “Being
an extra judicial process, informality in the
discovery of information is desired”); In re Jiffy
Lube Sec. Litig., 927 F.2d 155, 159 (4th Cir.1991)
(“[D]ocuments filed by plaintiffs and evidence
obtained through informal discovery yielded
sufficient undisputed facts” to evaluate the
settlement); Robinson, 2005 U.S. Dist. LEXIS
11673, at *14-15 (approving settlement without
formal discovery); Woodward v. Nor-Am Chem.
Co., 1996 U.S. Dist. LEXIS 7372, at *64
(D.Ala.1996); In re Armored Car Antitrust Litig.,
472 F.Supp. 1357, 1369 (N.D.Ga.1979) (holding
“that this material was produced informally
and cooperatively is not a failing but is a
recommendation for the settlement.”).
39. The court need not possess sufficient “evidence
to decide the merits of the issue, because the
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compromise is proposed in order to avoid
further litigation.” Newberg § 11:45; In re Rio
Hair Naturalizer, 1996 U.S. Dist. LEXIS 20440,
at *39-40. Instead, the district judge need only
have “ ‘sufficient facts before him to intelligently
approve or disapprove the settlement.” ’ Epstein
v. Wittig, 2005 U.S. Dist. LEXIS 31078, at
*23-24 (D.Kan. Dec. 2, 2005); see Gen. Tire &
Rubber, 726 F.2d at 1084 n. 6.
40. There was full disclosure in this case by GM
to the Class and UAW of GM's business and
financial condition, including GM's health care
liability, and the relevant CBAs and health care
plan documents. This is confirmed by both
UAW and the Class, each of which selected
experts and undertook independent analyses of
GM's financial condition and legal position.
There was significant information available to
the parties to negotiate their compromise, and
there is more than an adequate basis and
evidentiary record on which the court can assess
the parties' agreement.
e. The settlement is fair to the unnamed class members.
*20 41. Courts may scrutinize settlements to determine
whether absent class members have lost out in
favor of attorneys and named class members. In
this case, the Class is cohesive and the Settlement
Agreement affects similarly-situated class members
the same. No preference is granted to the Class
Representatives under the Settlement and, because
all class members have a unitary interest in seeking
the best possible benefits for retirees, there is no risk
of an undue burden on absent class members. See,
e.g., Heit v. Van Ochten, 126 F.Supp.2d 487, 490-491
(W.D.Mich.2001); 5-23 Moore's Federal Practice §
23.164.
f. The relatively few objections raised by class members
supports approval of the Settlement.
42. “A court should not withhold approval of a
settlement merely because some class members
object.” Mich. Hosp. Ass'n, 1991 U.S. Dist. LEXIS
2058, at *10; Robinson, 2005 U.S. Dist. LEXIS 11673,
at *16; Reed v. Rhodes, 869 F.Supp. 1274, 1281
(N.D.Ohio 1994); Enter. Energy Corp., 137 F.R.D. at
246; Fed. Prac. & Proc. § 1797.1 (“[T]he fact that there
is opposition does not necessitate disapproval of the
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settlement.”). This is because even though the court
must evaluate any objections, it “has an obligation
to protect the interests of the silent class majority,
despite vociferous opposition by a vocal minority to
the settlement.” Mich. Hosp. Ass'n, 1991 U.S. Dist.
LEXIS 2058, at *10.
43. In this case, fewer than 1,250 out of more
than 476,000 class members (less than threetenths of one percent) have submitted an
objection to the settlement agreement. This
minimal level of opposition is evidence of class
members' general acceptance and support for
the Settlement Agreement. See Robinson, 2005
U.S. Dist. LEXIS 11673, at *17 (“[A] relatively
small number of class members who object is
an indication of a settlement's fairness”) (citing
Newberg § 11.48); In re Cardizem, 218 F.R.D. at
527 (“If only a small number of objections are
received, that fact can be viewed as indicative
of the adequacy of the settlement.”); Berry,
184 F.R.D. at 106 (“[T]he minimal opposition
suggests that the class as a whole is in favor of
the agreements.”); Lazy Oil Co., 95 F.Supp.2d at
332 (“ ‘[I]n the class action context, silence may
be construed as assent.” ’); see also Stoetzner
v. U.S. Steel Corp., 897 F.2d 115, 118-19 (3d
Cir.1990) (Objections by only 10% of the class
“strongly favors settlement”); Petrovic, 200 F.3d
at 1152 (approving settlement where objectors
represented fewer than 4% of the class); Taifa
v. Bayh, 846 F.Supp. 723, 728 (N.D.Ind.1994)
(class settlement approved despite objections
from more than 10% of class). Several objectors
who testified at the fairness hearing averred
that they, along with unnamed others of the
class, had never received the settlement package
and knew “nothing” about the upcoming
hearing, learning about it only through news
accounts (apparently originated by counsel for
the McKnight group of objectors). In view of the
undisputed fact that the packages were mailed
to the same names and address to which retiree
benefits are sent, the court views such averments
as these with great scepticism. The court thinks
it is far more likely that the recipients who
knew “nothing” merely discarded the package of
materials without inspecting it.
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g. The settlement was the product of arm's-length
negotiations.
*21 44. Courts presume the absence of fraud or
collusion unless there is evidence to the contrary. In re
Rio Hair Naturalizer, 1996 U.S. Dist. LEXIS 20440,
at *15 (“Courts respect the integrity of and presume
good faith in the absence of fraud or collusion
in settlement negotiations, unless someone offers
evidence to the contrary”); see also Granada Invs.,
Inc., 962 F.2d at 1205 (“Absent evidence of fraud
or collusion, such settlements are not to be trifled
with.”); Hemphill v. San Diego Ass'n of Realtors, Inc.,
225 F.R.D. 616, 621 (S.D.Cal.2004); Newberg (4th)
§ 11:51.
45. There has been no fraud or collusion
in this case. To the contrary, there is an
ongoing adversarial relationship between the
Class and UAW, on the one hand, and
GM, on the other hand, with respect to the
question of GM's asserted right to unilaterally
change, modify, or terminate health care
benefits, and the parties are in fundamental
and irreconcilable disagreement on this issue.
The evidence establishes that the settlement
was the result of hard-fought negotiations over
several months, the exchange and evaluation of
information, and the independent review and
acceptance of the compromise by all parties.
The process was entirely arm's length, with
each party representing and pursuing its own
interests.
46. Moreover, if the settlement agreement itself is
fair, reasonable and adequate, then the court
may assume that the negotiations were proper
and free of collusion. E.g., Bowling v. Pfizer,
Inc., 143 F.R.D. 141, 152 (S.D.Ohio 1992) (“In
essence, under this test, if the terms of the
proposed settlement are fair, then the court
may assume the negotiations were proper.”),
citing In re Corrugated Container Antitrust
Litig., 643 F.2d 195, 212 (5th Cir.1981) (“It is,
ultimately, in the settlement terms that the class
representatives' judgment and the adequacy of
their representation is either vindicated or found
wanting.”); Hemphill, 225 F.R.D. at 620; Land
v. United Tel. Southeast, Inc., 1997 U.S. Dist.
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LEXIS 7490, at *5 (E.D.Tenn.1997); Woodward,
1996 U.S. Dist. LEXIS 7372, at *66-67; see also
Mars Steel Corp. v. Cont'l III. Nat'l Bank & Trust
Co., 834 F.2d 677, 684 (7th Cir.1987) ( “The
proof of the pudding was indeed in the eating”).
47. Based on its review of the evidence
and submissions, the court concludes that
the Settlement Agreement-which provides
comprehensive health care benefits at a modest
costs that are below what many other retirees
pay for health care coverage-is fair, reasonable
and adequate. Given the absence of any credible
evidence showing collusion, this presumption is
conclusive in this case.
48. Finally, in addressing the nature of the
negotiations and, in particular, whether they
were free of collusion, some courts look to
whether (1) the named plaintiffs' claims are
treated more favorably than other plaintiffs'
claims, and (2) the fee agreement suggests
collusion. See Heit, 126 F.Supp.2d at 490-91.
There are no such concerns in this case. The
claims of the Class Representatives are treated
no differently under the Settlement Agreement
from the claims of any other Class Member.
Class Counsel's fee petition (discussed further
below) is remarkably modest for litigation of
this nature, based solely on hours worked
at a reasonable rate, and not a premium or
contingency fee arrangement.
h. The public interest.
*22 49. The evidence more than amply catalogued
the impact of GM's continued viability on the
economy of southeast Michigan, the State as a
whole and, indeed, the nation. For example, the
evidence submitted shows that approximately one
million Americans earn their livelihood building and
selling GM vehicles and another half million retirees
in the U.S. depend on GM for their pensions. In
addition, GM spends billions of dollars in capital
investments, purchases of parts and supplies, and
expenditures for research and development. (Id. ¶ 18.)
GM is Michigan's largest employer, with over 71,000
residents on its payroll, and approximately 165,000
retirees in the area. (Doc. # 1360, Ex. C, Raleigh
Decl. ¶ 16.) All of this economic activity depends on
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GM's continued viability, which depends in part on
GM being able to effectively manage and control its
health care costs.
50. The delay and risks of litigation have an impact
not only on GM, UAW, and the Class, but also
on the families, businesses, and communities
that depend on GM's continued competitiveness
and viability. Those interests are advanced
by the Settlement Agreement. The agreement
serves the public interest also by conserving
the resources of the parties and the court,
and by promoting the “strong public interest
in encouraging settlement of complex litigation
and class action suits.” In re Cardizem, 218
F.R.D. at 530; see Lipuma v. Am. Express
Co., 2005 U.S. Dist. LEXIS 38010, at *77
(S.D.Fla.2005) ( “ ‘[S]ettlement will alleviate the
need for judicial exploration of these complex
subjects, reduce litigation cost, and eliminate the
significant risk that individual claimants might
recover nothing.” ’) (citation omitted).
D. Objections To The Settlement.
51. Of the small number of Class Members who have
filed an objection to the settlement, approximately
two-thirds have stated no reason. (Doc. # 1360, Ex.
H, Phillips Decl. ¶ 6) Because there is no way for
the court to determine the basis for these objections
or whether any such objections have merit, they
are of little use. In re Rio Hair Naturalizer, 1996
U.S. Dist. LEXIS 20440, at *16 (“General objections
without factual or legal substantiation carry little
weight”) (quoting 2 Newberg (3d) § 11.58); see also
Fussell, 2005 U.S. Dist. LEXIS 30984, at *11-12;
Luevano v. Campbell, 93 F.R.D. 68, 77 (D.D.C.1981);
In re Wash. Pub. Power Supply Sys. Sec. Litig.,
720 F.Supp. 1379, 13954 (D.Ariz.1989), aff'd 955
F.2d 1268 (9th Cir.1992); Sunrise Toyota, Ltd. v.
Toyota Motor Co., 1973 U.S. Dist. LEXIS 14862,
at *14 (S.D.N.Y.1973) (rejecting objections based
on conclusory allegations); Fed. Prac. & Proc. §
1797.1 (“Only clearly presented objections ... will be
considered.”).
1. Claim that benefits are vested.
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52. The greatest number of objectors who state any
basis for the objection claim that their health care
benefits are “vested.” A disagreement over the merits
of the parties' dispute, however, is not a basis
for disapproving the settlement. Laskey v. UAW,
638 F.2d 954, 956 (6th Cir.1981) (“[T]he objections
made indicated these employees did not want to
compromise at all but wanted full benefits, rather
than making any complaint directed to the adequacy
of their legal representation.”); In re Wash. Pub.
Power Supply, 720 F.Supp. at 1394 (finding that
objections based on “fallacious” assumption that
“the case assured certain victory for Plaintiffs”).
*23 53. Regardless of whether the court were
to agree with GM's position or that of UAW
and Class with respect to the merits of this
lawsuit, the law provides for settlement of
even so-called “meritorious” claims, reflecting
the fact that settlements are generally based
on several different considerations. In re Am.
Bank Note Holographics, 127 F.Supp.2d 418,
427 (S.D.N.Y.2001) ( “[W]hile Plaintiffs believe
that their claims are meritorious, the fairness
and reasonableness of the proposed Settlement
in light of the risks, burdens and uncertainties
of continued litigation are manifest.”); In re
Newbridge Networks Sec. Litig., 1998 U.S.
Dist. LEXIS 23238, at *6 (D.D.C.1998)
(“Counsel maintain that plaintiffs' legal claims
are meritorious, but settlement forestalls
the substantial and inevitable uncertainties
attendant to proceeding to trial.”); see also Lazy
Oil Co., 95 F.Supp.2d at 337 (“ ‘[N]o matter
how confident one may be of the outcome of
litigation, such confidence is often misplaced.”
’) (citation omitted). A significant consideration
in plaintiffs' decision to compromise their claims
was GM's financial condition, which places in
doubt retirees' continued health care benefits-a
condition that would only worsen if plaintiffs
were to succeed on their vesting claim. See
Shy, 1993 U.S. Dist. LEXIS 21291, at *45-46
(rejecting, given defendant's financial condition,
objection based on assertion that benefits were
vested). Thus, this objection based on the merits
of the parties' claims was (as discussed above)
evaluated and weighed in their decision to
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compromise, and does not provide a basis for
disproving the settlement.
2. Retirees were not allowed to “vote” on the Settlement.
54. The next most common objection is that retirees
were not allowed to “vote” on the settlement. This
does not constitute a proper objection, or address
any aspect of the settlement. It also misunderstands
the requirements of Rule 23 generally and Rule 23(b)
(2) in particular. A vote by class members is not
the means provided by Rule 23(e) for ensuring the
fairness of a class action settlement. Rather, the
class members' interests are protected by Rule 23(a)'s
requirements such as commonality and adequacy,
and by the fact that class members may not be
bound to a compromise without independent judicial
review to ensure that the proposed settlement is fair,
reasonable, and adequate. Fed.R.Civ.P. 23(e)(1)(C).
55. There is likewise no provision in the UAW
Constitution that gives retirees-unlike active
employees-a right to vote on the ratification of
a collective bargaining agreement. Hence, the
court rejects the objection filed by retiree Pablo
Lopez, which asked the court to defer ruling
on the adequacy of the settlement pending the
outcome of an internal union appeal seeking
to overturn the UAW's agreement to the
settlement. Lopez himself acknowledges that
the UAW Constitution does not provide for
retiree voting, but nonetheless claims that the
settlement violates longstanding UAW policy of
not agreeing to employer demands for health
insurance co-pays and deductibles. Lopez's
assertion about UAW policy raised only a
question of the appropriate course of action
for the Union under difficult circumstances.
It provides no basis for disapproving the
Settlement. Lopez's assertions have, in any
event, been rejected by the UAW, which
said, in part, that his argument “distorts and
misinterprets the action that took place.” See
Decision of UAW International Executive Board,
p. 14 [Dkt # 1414].
3. Objection that the Class fails to meet the requirements
of Rule 23.
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of McKnight's contentions undermines the court's
conclusion that the Class was properly certified or
provides a proper basis to disapprove the settlement.
Objections relating to the involvement of UAW
57. McKnight asserts, citing Allied Chem. Workers
v. Pittsburgh Plate Glass Co., 404 U.S. 157, 174,
92 S.Ct. 383, 30 L.Ed.2d 341 (1971), that the
settlement is tainted because of UAW's alleged
“prohibitive conflict of interest” as collective
bargaining representative of active GM employees.
In Pittsburgh Plate Glass the Supreme Court held
only that retirees were not “employees” within the
meaning of the National Labor Relations Act, and
that an employer therefore had no legal duty to
bargain with the union over the benefits of workers
who were already retired. Pittsburgh Plate Glass does
not hold that a union cannot adequately represent a
class of retirees in a class action. Moreover, even as to
collective bargaining, the Court emphasized that, if
the employer agreed, a union could bargain on behalf
of its retirees. Id. at 181 n. 20.
58. The Sixth Circuit and other courts have since
held that a union may negotiate for, and assert
rights on behalf of, retirees. E.g., Yard-Man,
Inc., 716 F.2d at 1486; Communications Workers
v. Mich. Bell Tel. Co., 820 F.2d 189, 192 (6th
Cir.1987) (“[T]he union had standing to assert
the retirees' rights under the [CBA] to which
it was a party.”); Rossetto v. Pabst Brewing
Co., 128 F.3d 538, 540 (7th Cir.1997); United
Steelworkers v. Canron, Inc., 580 F.2d 77, 80-81
(3d Cir.1978); UAW v. Acme Precision Prods.,
Inc., 515 F.Supp. 537, 540 (E.D.Mich.1981).
UAW has historically taken the position that it
can represent retirees and has, in fact, done so.
59. In this case, UAW entered into negotiations
with GM with the aim of reaching a settlement
that would, in a way that was fair to both
retirees and active employees, provide GM with
a level of cost savings that would increase the
likelihood that it could survive and continue to
pay promised benefits in the future. As UAW's
representative explained, the Union negotiated a
framework for settlement:

*24 56. Objector McKnight raises a number of
challenges to certification of the Class. None
© 2019 Thomson Reuters. No claim to original U.S. Government Works.
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“Because
the
best
information available told
us that in the near future,
UAW active employees
and retirees were at risk of
losing the retiree medical
benefits that the UAW
had fought to obtain
over the last sixty years.
The Union thought long
and hard about how to
avoid decreasing retiree
benefits at all, but was
ultimately confronted by
the fact that there are
472,000 retirees, surviving
spouses, and dependents,
but only 110,000 active
workers. The only way
we could protect retirees'
long-term interests was
by negotiating a limited
reduction of retiree health
care benefits, mitigated
by a much larger and
mounting
contribution
of wages and COLA
increases from active
workers.”

Contrary to McKnight's contention, the
framework and resulting agreement was more
advantageous to the retirees than any agreement
negotiated solely on their behalf without UAW's
involvement possibly could have been.
*25 60. In particular, McKnight's assertion
that the settlement is skewed in favor of
active employees overlooks two critical points.
First, the changes in retiree health benefits
provided for under the settlement will apply
fully to all currently active employees upon
their retirement, just as they do to already
retired employees. The active employees, in
other words, are accepting the very same changes
in their collectively bargained retiree health

care as are the currently retired employees. See
Shy, 1993 U.S. Dist. LEXIS 21291, at *47-48
(rejecting similar objection where settlement
provided that active employees would be
subject to the same benefit modifications upon
retirement). This is particularly significant in
view of the fact that one-third of GM's UAWrepresented workforce is already eligible for
retirement.
61. Second, while most of the changes in retiree
health-care benefits are not being applied to
the benefits of currently active employees,
the active employees are contributing to the
settlement in another way that is both more
costly for them and more beneficial to the
retirees-by giving up an average of $2,000 per
active employee per year in wages in order
to help fund the DC-VEBA that mitigates the
contributions retirees must make to their health
care. These wage concessions far outstrip the
costs of $370 per year for single coverage or
$752 for family coverage (plus prescription copays) that retirees will initially be required to pay
under the Modified Plan. The present value of
active workers' wage contributions to the VEBA
over the next 20 years is just over $4 billion,
compared with the $2.1 billion present value of
the additional retiree payments in contributions,
deductibles, coinsurance, and drug copayments
expected to be made by retirees over the next 20
years.
62. McKnight also objects that UAW decided
to negotiate concessions on retiree health
benefits during 2005 for the purpose of
improving its negotiating position on behalf of
active employees when its collective bargaining
agreement expires in 2007. In making this
assertion, McKnight relies upon a report
prepared by UAW's financial advisor, Lazard,
and filed under seal, which discusses the
relative advantages of negotiating health care
benefits immediately rather than in 2007
at the expiration of the current collective
bargaining agreement. There is no factual
basis, however, for McKnight's speculation that
Lazard's comments were aimed at advancing the
interests of active employees rather than retirees.
The record is to the contrary. It demonstrates
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that Lazard's recommendations were pursuant
to its engagement to advise UAW on alternatives
that would be most beneficial to retirees.
Objections relating to adequacy of Class
Counsel/purported conflicts of interest.
63. McKnight asserts that there is a fundamental
conflict of interest in this case between the interests
of UAW/active employees and retirees. It is not
UAW or its counsel that represents the Class of
retirees. Although the settlement framework was
negotiated by UAW, it was Class Counsel who
subsequently made the independent judgment that
the settlement was in the interest of the Class, adopted
the settlement framework, participated as an equal
party in finalizing the Settlement Agreement, and on
behalf of the Class seeks approval of the Settlement
Agreement. Separate representation of the class
provides a “structural protection of independent
representation,” Ortiz, 527 U.S. at 855; see Amchem,
521 U.S. at 627, which avoids any purported
antagonism between retirees and active employees.
Cf. In re Inter-Op Hip Prosthesis Liab. Litig.,
204 F.R.D. 359, 372 (N.D.Ohio 2001) (separate
representation provides “ ‘structural assurance of
fair and adequate representation” ’ that “cure[s]”
alleged antagonisms within class); see also Ralston
v. Zats, 2000 U.S. Dist. LEXIS 16377, at *9-10
(E.D.Pa.2000); In re Lease Oil Antitrust Litig., 186
F.R.D. 403, 425 (S.D.Tex.1999) (“[T]he fact that
separate attorneys negotiated on behalf of subclasses
with distinct legal claims reasonably and adequately
protected the interests of the class.”).
*26 64. Class Counsel's lack of participation
in the initial settlement framework does not
render their representation inadequate. In the
absence of a disabling conflict, Class Counsel
can evaluate whether their participation in
crafting the ultimate compromise agreement
was sufficient to protect their clients' interests
and to seek additional participation (or refuse
approval) if it were not. See Brown v. Am.
Home Prods. Corp., 2000 U.S. Dist. LEXIS
12275, at *135-36 (E.D.Pa.2000) (counsel was
“qualified to make assessments of the extent
to which he or she needed to be involved in
the negotiations”). Nothing in Rule 23 “requires
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that ... counsel fight among one another or
attend every negotiation session.” Id. at *159-62.
In short, regardless of UAW's wishes, there
could and would have been no settlement of this
litigation without the independent decision of
counsel appointed by this court to represent the
Class to enter into the settlement.
65. That the settlement framework was worked out
in months of negotiations before the filing of this
lawsuit does not show that Class Counsel was
inadequate. Settlement classes are a recognized
vehicle for resolving class litigation and, so long
as Rule 23's requirements are met, are properly
certified even when the claims are settled before
the complaint is filed. See, e.g., Amchem, 521
U.S. at 618 (“[T]he ‘settlement only’ class has
become a stock device”); In re Am. Family
Enters., 256 B.R. 377, 413 (D.N.J.2000) ( “The
legitimacy of a settlement class was ... confirmed
by the Supreme Court in Amchem ...”); Clark
Equip. Co., 803 F.2d at 881; Robinson, 2005
U.S. Dist. LEXIS 11673, at *3 (approving
settlement filed at the same time as complaint);
In re Cincinnati Policing, 209 F.R.D. 395, 398
(S.D.Ohio 2002); Shy, 1993 U.S. Dist. LEXIS
21291, at *17; Bowling, 143 F.R.D. at 150; MCL
§ 21.132 (4th ed.2004).
66. McKnight takes issue with Class Counsel's
reliance on the report prepared by the
financial advisor hired by the Class, Gleason &
Associates. Although McKnight had access to
the same documents and financial information
reviewed by the Class and UAW and their
respective advisors, he points to nothing in the
Gleason report that is in any way inaccurate.
McKnight has also provided no reason or
evidence why Class Counsel was not entitled
to rely on their advisor's report, which was
consistent with the conclusions regarding GM's
financial predicament reached by Lazard, and
by Class Counsel's own review of financial
documents.
67. McKnight objects that the Class's financial
advisor should have independently evaluated the
long-term prospects of the DC-VEBA. This is
without merit. The record includes an affidavit
and report describing the conclusions reached
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by Milliman, one of the largest consulting
and actuarial firms in the United States, as a
result of its exhaustive actuarial analysis of the
viability of the DC-VEBA. In early December
2005, before any Settlement was entered into on
behalf of the class, Class Counsel reviewed with
UAW representatives the analysis conducted by
Milliman. McKnight provides no factual basis
for discounting the Milliman report or any
reason why Class Counsel's reliance on it was
improper. McKnight also failed to offer any
evidence that disputes, let alone contradicts, the
conclusions of the Milliman analysis.
*27 68. McKnight asserts that Class Counsel
failed to adequately represent the interests of
the Class because they did not “improve the
position of retirees” in the settlement. Notably,
McKnight does not demonstrate that a better
deal was possible, particularly given that the
modest cost increases to retirees under the
Settlement is dependent upon wage concessions
secured by the efforts of UAW. Thus, had Class
Counsel elected to reject the Settlement, as now
urged by McKnight, persuading GM to accept
new terms was not the only hurdle they would
have faced. Given the substantial sacrifices that
active employees had been asked to make, there
was no certainty that they would have approved
a different deal, or even the same deal, had it
been presented to them again.
69. Class plaintiffs claim that their health care
benefits are vested and thus “share the same
ultimate objective” as McKnight, namely,
to preserve those benefits. United States v.
Michigan, 424 F.3d 438, 444 (6th Cir.2005);
Bradley v. Milliken, 828 F.2d 1186, 1192
(6th Cir.1987); In re Prudential Ins. Co.,
148 F.3d at 313 (adequacy existed where all
class members challenged the same practices).
Class Representatives' and Counsels' decision
to compromise rather than put their benefits
at risk by litigating the dispute does not show
that their representation is inadequate. E.g.,
United States v. City of New York, 198 F.3d
360, 367 (2d Cir.1999) (“Representation is
not inadequate simply because ‘the applicant
would insist on more elaborate ... pre-settlement
procedures or press for more drastic relief”

05/01/19

PageID.2163

Page 137 of

146

’ or has “different views on the facts, the
applicable law, or the likelihood of success of a
particular litigation strategy.”); In re NASDAQ
Market-Makers Antitrust Litig., 187 F.R.D. 465,
491 (S.D.N.Y.1998) (Where objectors' “only
evidence of inadequate representation is that
class counsel negotiated a settlement of which he
does not approve,” this issue can be addressed
through the court's consideration of objections
to the fairness of the settlement).
70. McKnight's objections to the settlement terms
to which the Class Representatives agreed are
insufficient to show inadequate representation
under Rule 23. See, e.g., DeBoer v. Mellon
Mortg. Co., 64 F.3d 1171, 1175 (8th Cir.1995)
(“The fact that the Crehans do not approve
of the settlement terms does not, of itself,
demonstrate that [named plaintiff] and class
counsel provided inadequate representation. To
hold as much would require decertification any
time an objection is raised to a class, certainly
not the standard envisioned by Rule 23.”);
Linney v. Cellular Alaska Partnership, 151 F.3d
1234, 1241 (9th Cir.1998) (“[M]erely pointing
out that there were some class members who
objected to the settlement is not enough to show
that the representatives were inadequate.”); see
Bradley, 828 F.2d at 1192 (6th Cir.1987) (“A
mere disagreement over litigation strategy or
individual aspects of a remediation plan does
not, in and of itself, establish inadequacy of
representation.”).
Objections based on Ortiz v. Fibreboard Corp.,
527 U.S. 815, 119 S.Ct. 2295, 144 L.Ed.2d 715
(1999) and Amchem Prods., Inc. v. Windsor, 521
U.S. 591, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997)
*28 71. McKnight reiterates the argument found in his
“Motion for Reconsideration,” based on Ortiz and
Amchem Prods., Inc., that when a class is certified for
settlement purposes certain issues as to the fairness
of the settlement must be addressed in an evidentiary
hearing at the time of preliminary approval of the
settlement rather than at the Rule 23(e)(1) fairness
hearing.
72. This court has already addressed this
objection in denying McKnight's motion for
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reconsideration. Ortiz does not control in
this matter as that case “applied to limited
fund actions brought under Federal Rule of
Civil Procedure 23(b)(1)(B),” and “involved
tremendous intraclass conflicts that McKnight
has not shown to be present here, as the
present class is made up entirely of retirees.”
The requirement in Ortiz for precertification
evidence of the existence of a “limited fund,”
has no application and does not undermine class
certification in this case.
73. The parties' decision to take account of and
provide protection for the most financially
vulnerable Class Members based on pension
income is not an impediment to approval of
the Settlement. On the contrary, “ ‘there is no
rule that settlements benefit all class members
equally,’ ... as long as the settlement terms are
‘rationally based on legitimate considerations.” ’
In re Painewebber Ltd. Pshps. Litig., 171 F.R.D.
104, 131 (S.D.N.Y.1997) (quoting In re “Agent
Orange” Prod. Liab. Litig., 611 F.Supp. 1396,
1411 (E.D.N.Y.1985)); see, e.g., In re Global
Crossing Sec. & ERISA Litig., 225 F.R.D.
436, 462 n. 14 (S.D.N.Y.2004); In re Corel
Corp. Inc. Sec. Litig., 293 F.Supp.2d 484, 493
(E.D.Pa.2003). Limiting benefits changes and
costs for retirees with smaller pensions is a
reasonable and legitimate consideration. This
Class is cohesive and free of conflicts and all
Class Members share an interest in maintaining
health care benefits. See Kamen, 908 F.2d at
1350; Edmondson, 86 F.R.D. at 381. (See also
Conclusions of Law, supra.) The parties could
legitimately agree that the best way to preserve
the highest level of health benefits for the most
Class Members was to limit changes and costs
for those Members for whom such changes and
costs would have a greater financial impact.
74. Indeed, at the Fairness Hearing, no objection
was made to the Protected Retiree provision of
the Settlement Agreement. And while counsel
for objector McKnight speculated that the Class
could have other possible stratifications, he
offered no alternative to the decisions made
by the parties in the Settlement Agreement,
conceding instead that “it's not necessary that
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the proponents present to the Court the best
settlement.” (March 6, 2006 Hearing Tr. at 74)
4. Attorneys Fees Were Not Improperly Awarded.
75. McKnight also contends that the court “summarily
granted” Class Counsel's fee request in violation
of Fed.R.Civ.P. 23(h)(2). Consistent with the Rule
23(h)(1) requirement that class members be advised
in a reasonable manner of any fee application by
class counsel, the class notice here advised all class
members of the fee request:

*29
“Class
Counsel's
application and brief
supporting the fee award
will be filed with the
Court within two weeks of
your receipt of this Notice
and any Class Member's
objections may address the
proposed fee award, as
well as any other part of
the proposed settlement.”

76. In accordance with the Notice, Class Counsel
filed an initial motion for attorneys' fees and
expenses on January 17, 2006. By Order dated
January 31, 2006, the court approved the hourly
rates sought by Class Counsel and found their
provisional estimate of projected fees to be
reasonable. The court directed that further
proceedings could be held after judgment once
counsel had supplemented their initial motion.
With approval of the Settlement, Class Counsel
must supplement their initial motion, and those
further proceedings will ensue. None of this is a
basis on which to disapprove the Settlement.
5. The Settlement Does Not Violate The Federal Age
Discrimination In Employment Act (“ADEA”).
77. McKnight contends that Settlement Agreement's
provisions for coordination of benefits with Medicare
violate the Age Discrimination in Employment Act
(“ADEA”). The court disagrees. The administrative
changes to which McKnight refers provide that the
portion of benefits payable by Medicare to Medicare-
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eligible retirees will be paid by Medicare, while
GM will pay any remaining portion of the benefits,
whether the employee is Medicare-eligible or not.
(See Doc. # 27, Ex. 1, Settlement Agreement, Ex.
1, at 1-2) This is, in the industry jargon, a “wrap”
benefit plan, in which coverage is the same for
retirees older and younger than age 65, although
for Medicare-eligible employees part of the benefit is
paid by Medicare rather than by the employer. Such
programs provide “equal benefit” to the employee,
29 U.S.C. § 623(f)(2)(B)(i), and are permitted under
the ADEA, notwithstanding that the cost to the
employer for Medicare-eligible and non-Medicareeligible employees is not the same:
An employer does not violate the Act by
permitting certain benefits to be provided by
the Government, even though the availability
of such benefits may be based on age. For
example, it is not necessary for an employer
to provide health benefits which are otherwise
provided to certain employees by Medicare.
29 C.F.R. § 1625.10(e); see also Erie County
Retirees Ass'n v. County of Erie, 220 F.3d
193, 216 (3d Cir.2000) (“In accordance with 29
C.F.R. § 1625.10(e), the ‘equal benefit’ prong
of the analysis should take into account equally
both the Medicare-provided and the [employer]provided benefits which members of the plaintiff
class receive.”).
6. The “Hold Harmless” Provision.
78. Under the existing health care Program that
applies to both active employees and retirees, if an
enrollee receives services from a “nonparticipating”
provider-i.e., one that is not in the carrier's network
and has not agreed to accept contract rates as full
payment-the Program will reimburse that provider
up to the “reasonable and customary” amount
charged by participating physicians. The carrier
will defend that amount against a provider's claims
against an enrollee for additional charges, unless the
enrollee has entered an agreement with the provider
regarding the charges.
*30 79. McKnight objects to a provision in
the Settlement Agreement that modifies this
“Hold Harmless” provision by removing the
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carrier's obligation to defend the “reasonable
and customary” charges. McKnight alleges that
this modification could cost a retiree “thousands
of dollars.” As an initial matter, an objection to
a single provision does not warrant rejection or
disapproval of the Settlement Agreement itself.
Class settlements are to be “taken as a whole”
and evaluated in their entirety. Clark Equip. Co.,
803 F.2d at 88. If the agreement as a whole
“ ‘falls within the range of reasonableness,” ’
In re Domestic Air Transp. Antitrust Litig., 148
F.R.D. at 319, given the risks and uncertainties
of litigation, it will be approved.
80. In addition, however, McKnight ignores
that under the plain terms of the Settlement
Agreement, the enrollee will not be responsible
for any additional charges if the enrollee did
not have the ability to select a participating (i.e.,
“par”) provider to perform the services:
The enrollee will be responsible for all fees
charged above R & C, unless the enrollee is in
a situation in which the enrollee does not have
the ability or control to select a par provider
to perform the service.
For example, if the enrollee undergoes surgery
at a participant hospital with a participant
physician, but a member of the surgical team,
such as the anesthesiologist, is a non-participant,
the enrollee would not be responsible for any
additional charges by that nonparticipating
member of the team. Members may also
avoid extra charges for an out-of-network
provider by first obtaining a referral. And by
obtaining an “out-of-area waiver,” members
without appropriate geographic access to an
in-network primary care provider, obstetrician/
gynecologist, or pediatrician may, without
additional out-of-pocket expense, receive care
from an out-of-network provider.
81. McKnight's objection that a particular
anesthesia group, for example, is purportedly
not in the provider network, is irrelevant and
does not show that enrollees will be faced with
any increased costs whatsoever, let alone the
“large bills” about which McKnight speculates.
Similarly, the Declaration of Dr. Steven Katz,
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which McKnight submitted, ignores these
safeguards and thus much of his speculation-for
example, that “patients ... may have less access
to a highly experienced orthopedic surgeon
because ... the anesthesia group the surgeon
works with is not in the plan network”-is simply
erroneous.
82. Likewise, Dr. Katz does not attempt to
connect any of his opinions to the facts of
this case-such as the actual Plan coverage,
comprehensive provider networks, including
available specialists (and their costs), or the
GM retiree population-and thus his statements
about the “potential” effect of the Settlement
and what “may” happen to a “presumed”
“patient population” “if” certain unverified
conditions occur are entirely speculative, and
thus unreliable and unhelpful to the analysis.
See, e.g., Brainard v. Am. Skandia Life Assur.
Corp., 432 F.3d 655, 664 (6th Cir.2005)
(“Given the absence of meaningful analysis
or reasoning, the district court acted well
within its discretion by discarding the ...
affidavit.”) (citations omitted); Zenith Elecs.
Corp. v. WH-TV Broad. Corp., 395 F.3d 416,
419 (7th Cir.2005) (affirming exclusion of expert
testimony that lacked sufficient grounding in
facts) (quoting Mid-State Fertilizer Co. v. Exch.
Nat'l Bank, 877 F.2d 1333, 1339 (7th Cir.1989));
Freeport-McMoran Res. Partners Ltd. P'ship
v. B-B Paint Corp., 56 F.Supp.2d 823, 834
(E.D.Mich.1999) (striking affidavit where expert
“proffered nothing except his ‘experience’ to
support his conclusions”).
*31 83. In sum, what McKnight objects to
are enrollee costs associated with the use of
pre-approved fee structures and agreements
with participating providers that, by definition,
restrict enrollees' choices by imposing costs
on their decisions to go out-of-network. This
limitation, however, is a well-established feature
and, indeed, the foundation of various health
care plans currently available throughout the
U.S., such as Indemnity Plans, Preferred
Provider Organizations (“PPOs”), and Health
Maintenance Organizations (“HMOs”). Given
its wide acceptance as a reasonable feature of
plans featuring pre-approved fee structures, this
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modification provides no basis for disapproving
the Plan. See Shy, 1993 U.S. Dist. LEXIS 21291,
at *11 (“It is neither required, nor is it possible
for a court to determine that the settlement is the
fairest possible resolution of the claims of every
individual class member; rather, the settlement,
taken as a whole, must be fair, adequate and
reasonable.”) (citing Clark Equip. Co., 803 F.2d
878).
7. There Are No Due Process Problems
With The Rule 23(b)(2) Class.
84. McKnight contends that “this settlement takes
away money to which the retirees otherwise would
have a claim,” and that, “absent a right to opt out,
this is a problematic trial waiver without consent”
under the Seventh Amendment. McKnight argues
that “[w]hile a claim for benefits under ERISA does
not carry the right to trial by jury, the claims that each
class member has for enforcement of the collective
bargaining agreement do.”
85. Plaintiffs' Complaint, however, is an “action
for a declaratory judgment” seeking declaratory
and injunctive relief under ERISA § 502(a)(1)(B)
& (a)(3) and § 301 of the Labor Management
Relations Act (“LMRA”), 29 U.S.C. § 185.
86. Moreover, given that this action was filed
before GM made any changes to retiree benefits,
and plaintiffs do not allege that their benefits
have in any way been reduced or modified,
there can be no possible claim for monetary
relief, making certification of Plaintiffs' LMRA
and ERISA claims proper under Rule 23(b)
(2). See, e.g., Berger v. Xerox Corp. Ret.
Income Guar. Plan, 338 F.3d 755, 763-64 (7th
Cir.2003) (affirming Rule 23(b)(2) certification
of declaratory judgment claim by pension plan
participants “ ‘to recover benefits” ’ under
ERISA § 502(a)(1)(B)); Forbush v. J.C. Penney
Co., 994 F.2d 1101, 1105-06 (5th Cir.1993);
Reese v. CNH Am. LLC, 227 F.R.D. 483, 489
(E.D.Mich.2005) (certifying declaratory ERISA
and LMRA claims under Rule 23(b)(2)). Indeed,
in his own proposed complaint submitted in
support of his motion to intervene in this action,
McKnight contends that the claims at issue can
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be properly maintained as a class action under
Rule 23(b)(2).
87. McKnight's assertion that the court “has
discretion to permit opt-outs” in a Rule 23(b)(2)
class and that this issue should have been raised
by Class Counsel likewise provides no basis to
disapprove the Settlement. Any discretionary
provision of opt-out rights under Rule 23(b)(2)
is appropriate only in “hybrid cases” in which
both money damages and injunctive relief are
sought, or where “individual class members may
be able to make even stronger claims based on
their own individual circumstances.” Fuller v.
Fruehauf Trailer Corp., 168 F.R.D. 588, 593,
603 n. 26, 605 (E.D.Mich.1996) (alleging, in
addition to an ERISA claim, a RICO claim for
money damages). In contrast, the Class here has
a “common claim”-i.e., that their benefits are
vested-which “is susceptible to a single proof and
subject to a single injunctive remedy,” and no
possible claim for money damages. Senter, 532
F.2d at 525; Coleman v. GMAC, 220 F.R.D. 64
(M.D.Tenn.2004); McGee v. E. Ohio Gas Co.,
200 F.R.D. 382, 391 (S.D.Ohio 2001) (where
“the putative class seeks a judgment ‘settling
the legality of the behavior with respect to the
class as a whole,” ’ Rule 23(b)(2) certification
is proper) (quoting Fed.R.Civ.P. 23 advisory
committee's note).
*32 88. Permitting class members to opt out
from this homogenous and unified class would
necessarily mean that different retirees could
have different rights under the same GM
health care plan, making effective declaratory
or injunctive relief-as well as administration
of benefits under the Settlement-impossible.
See Van Gemert v. Boeing Co., 590 F.2d 433,
439 (2d Cir.1978); Day v. NLO, 851 F.Supp.
869, 885 (S.D.Ohio 1994) (“Opting out is
generally not reasonable because plaintiff-byplaintiff injunctive relief is not practical.”). It
would also “ ‘permit the institution of separate
litigation and would defeat the fundamental
objective of (b)(2), to bind the members of
the class with one conclusive adjudication,”
’ undermining the efficacy of any settlement.
Kyriazi v. W. Elec. Co., 647 F.2d 388, 393
(3d Cir.1981) (quoting Wetzel v. Liberty Mut.
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Ins. Co., 508 F.2d 239, 252-53 (3d Cir.1975));
Ass'n for Disabled Ams., Inc., 211 F.R.D. at 473
(same).
89. In the absence of individual claims for
monetary relief, allowing opt outs is not only
unnecessary, but would destroy the very basis
of the Class' claims and requested relief, as well
as the purpose of any class treatment. Stewart
v. Rubin, 948 F.Supp. 1077, 1090 (D.D.C.1996)
(Rule 23(b)(2) is “designed specifically to avoid
the risks of inconsistency, prejudice, or inequity
that would result to persons similarly situated
in the absence of a unitary adjudication of their
common claims.”); Heit v. Van Ochten, 2001
U.S. Dist. LEXIS 532, at *4 (W.D.Mich.2001);
see Linney v. Cellular Alaska Partnership, 151
F.3d 1234, 1240 (9th Cir.1998) (holding that
class counsel was not inadequate for failing
to insist on opt-out rights where claims were
predominantly for monetary relief).
8. Class Notice Was Adequate.
90. Rule 23(e)(1)(B) requires that Class Members
be given notice of a proposed settlement that is
“reasonably calculated, under all the circumstances,
to apprise interested parties of the pendency of the
action and afford them an opportunity to present
their objections.” Mullane v. Cent. Hanover Bank
& Trust Co., 339 U.S. 306, 314, 70 S.Ct. 652, 94
L.Ed. 865 (1950). The notice “must ‘fairly apprise
the prospective members of the class of the terms of
the proposed settlement and of the options that are
open to them in connection with [the] proceedings.”
’ Grunin v. Int'l House of Pancakes, Inc., 513 F.2d
114, 122 (8th Cir.1975) (quoting Philadelphia Housing
Auth. v. Am. Radiator & Standard Sanitary Corp., 323
F.Supp. 364, 378 (E.D.Pa.1970), aff'd, 453 F.2d 30
(3d Cir.1971)).
91. The notice approved by this court on December
22, 2005, and mailed to the nearly half a million
members of the Class immediately thereafter,
meets this standard. Not only did the notice
explain the background of the litigation and
summarize the terms of the proposed settlement,
including the right of Class Members to object,
but the notice package also included a complete
copy of the Settlement Agreement.
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*33 92. McKnight's objection to the notice consist
largely of complaints that the notice failed
to adopt McKnight's own interpretations of
the litigation and the Settlement, or that it
did not highlight certain terms that McKnight
deems important. A summary, by its nature,
cannot discuss every term of the agreement.
That is why the Settlement Agreement itself
was not simply made available upon request
but actually included with each notice. It is
inevitable that some details will be omitted from
a notice, but “[t]he fact that the notices do
not fully explore [certain issues] is immaterial.
Class members are not expected to rely upon
the notices as a complete source of settlement
information.... Any ambiguities regarding the
substantive aspects of the settlement could
be cleared up by obtaining a copy of the
agreement....” Grunin, 513 F.2d at 122. That
Class Members in this case received the full
Settlement Agreement as part of the notice
deprives McKnight's attempt to find flaws in the
notice of any force whatever. See Weinberger,
698 F.2d at 70-71 (“Those who wanted to probe
more deeply could, as the notice plainly told
them, examine ‘the settlement stipulation and
the papers and documents filed in this action.” ’).
93. Other objections raised by McKnight
are simply wrong as a factual matter.
For example, according to McKnight, “not
mentioned anywhere in the Notice form ...
is the settlement provision eliminating ‘hold
harmless' protection” relating to Class Members'
responsibility for fees above the reasonable
and customary charge for health care services
provided by a non-participating physician. On
the contrary, the Notice specifically describes
“Administrative Changes” in the Modified Plan
that include, among other things, “limitations on
GM's responsibility for all fees charged above
those reasonable and customary,” and further
states that “[m]ore information concerning
Administrative Changes is set forth in Exhibit 1
to the Settlement Agreement.”
94. McKnight also speculates that “it appears
that the Notice was not received by many class
members,” citing to a declaration from a single
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Class Member (Thurlo Smith), which states that
Mr. Smith and an unspecified number of retirees
residing in his retirement community did not
receive a Notice package. It is undisputed that
the notice in this case was mailed directly via
First Class Mail to each member of the Class
and published in the Detroit News & Free Press
and USA Today. The direct notice mailings were
based on the master list used to administer
all GM employee benefit plans, including for
hourly retirees, and the number of notice packets
returned by the U.S. Postal Service with no
forwarding address was very low compared with
the undeliverable rate range in other approved
class settlements. The court rejects McKnight's
speculation about lack of receipt by “many class
members.”
95. Even to the extent that it is true that some
class members failed to receive the notice, the
methodology is not thereby indicted, since the
method of providing notice is not unreasonable
merely because it is not perfect. “Courts have
consistently recognized that due process does
not require that every class member receive
actual notice so long as the court reasonably
selected a means likely to apprise interested
parties.” In re Prudential Ins. Co. of Am.
Sales Practices Litig., 177 F.R.D. 216, 231
(D.N.J.1997); see, e.g., Weigner v. New York,
852 F.2d 646, 651 (2d Cir.1988) (“Due process
does not require that notice sent by firstclass mail be proven to have been received.”);
Torrisi v. Tucson Elec. Power Co., 8 F.3d
1370, 1375 (9th Cir.1993). Likewise, “Rule 23
does not require the parties to exhaust every
conceivable method of identifying the individual
class members.” In re Prudential Ins. Co., 177
F.R.D. at 232; see Weinberger, 698 F.2d at 71
(rejecting the contention that the mailing of
individual notice to the last known address of all
class members was inadequate). Instead, “[t]he
notice of the Proposed Settlement, to satisfy
both Rule 23(e) requirements and constitutional
due process protections, need only be reasonably
calculated, under all of the circumstances, to
apprise interested parties of the pendency of
the settlement proposed and to afford them an
opportunity to present their objections.” In re
Prudential Ins. Co., 177 F.R.D. at 231.
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*34 96. Notice by direct mail satisfies due process,
even when it is not combined with publication
notice as in this case. See, e.g., Tulsa Prof'l
Collection Servs., Inc. v. Pope, 485 U.S. 478,
489, 108 S.Ct. 1340, 99 L.Ed.2d 565 (1988) (“We
have repeatedly recognized that mail service is
an inexpensive and efficient mechanism that is
reasonably calculated to provide actual notice”);
Weigner, 852 F.2d at 650 (“[T]he Supreme Court
has consistently held that mailed notice satisfies
the requirements of due process.”) (citing
cases); Uhl v. Thoroughbred Tech. & Telecomms.
Inc., 2001 U.S. Dist. LEXIS 13115, at *63
(S.D.Ind.2001) (“[T]he law requires ‘adequate
notice,’ not perfect notice, and mailings have
served the notice requirement since Mullane.”).
That a small fraction of the total class may have
not received mailed notice does not indicate any
problem with the parties' notice methodology.
See, e.g., Weigner, 852 F.2d at 651; Torrisi, 8
F.3d at 1375.
97. The method of notice used in this case,
publication and direct First Class Mail based
on the GM master mailing list, fully meets the
definition of “reasonably calculated, under all of
the circumstances, to apprise interested parties
of the pendency of the settlement proposed and
to afford them an opportunity to present their
objections,” In re Prudential Ins. Co., 177 F.R.D.
at 231, and clearly satisfies the standards of
due process. See Silber v. Mabon, 18 F.3d 1449,
1451-52 (9th Cir.1994); Weinberger, 698 F.2d at
61, 69-71; In re Four Seasons Sec. Laws Litig., 58
F.R.D. 19, 32 (W.D.Okla.1972).
98. In connection with his objection to
notice, McKnight submitted the Declaration of
Katherine Kinsella, which opines that the notice
in this case “does not fulfill the plain language
requirement intended by” the 2003 revision to
Rule 23(c)(2). As an initial matter, this ignores
the fact that the Notice packet mailed to Class
Members included not just the Class Notice,
but also a two-page explanatory cover letter
signed jointly by Class Counsel and UAW (the
“Cover Letter”) and a copy of the full 80page Settlement Agreement. The inclusion of the
Settlement Agreement and Cover Letter-which
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is not ordinarily done in class action settlementsmakes this notice program more comprehensive
and helpful to Class Members than most other
notice programs.
99. Further, the Notice itself is easily understood,
succinctly and accurately summarizes the terms
of the Settlement Agreement, and informs Class
Members of their rights. This is all that the law
requires, and more than satisfies the standards
of Rule 23(e) as well as Rule 23(c)(2). See
In re Cement & Concrete Antitrust Litig.., 817
F.2d 1435, 1440 (9th Cir.1987) ( “Notice is
satisfactory if it ‘generally describes the terms
of the settlement in sufficient detail to alert
those with adverse viewpoints to investigate and
to come forward and be heard.” ’) (citation
omitted); In re Baan Co. Sec. Litig., 284
F.Supp.2d 62, 67 (D.D.C.2003).
9. McKnight's Remaining Objections.
*35 100. McKnight reasserts his objections that the
court lacked subject matter jurisdiction and erred
in denying his motion to intervene. The court has
ruled upon these arguments in its order denying
McKnight's motion to intervene and as McKnight
has not asked the court to reconsider that order (nor
offered any basis for doing so), the court need not and
will not reexamine that issue.
10. Objection That The DC-VEBA May Become
Insolvent.
101. Some objectors have expressed concern that
the DC-VEBA might become insolvent, but have
provided no analysis or evidence to support their
suggested concern. Moreover, the analysis of the
DC-VEBA by UAW's actuarial consultant shows
that, based on available information, this is not a
serious threat for the foreseeable future. Counting
only GM's cash contributions and required profit
sharing contributions, as well as the wage deferrals
by active employees-and excluding all other sources
of VEBA funding that are contingent on an
improvement in GM's financial condition-UAW's
actuarial consultant Milliman concluded that “the
DC VEBA is projected to have sufficient assets
over a twenty year period to provide for the level
of mitigation payments anticipated in the current
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settlement agreement.” No evidence or materials to
the contrary have been submitted to the court.

class members had three to four weeks to object
and collecting cases with similar time periods).

102. Moreover, that the ability of the assets of the
DC-VEBA to mitigate retiree health care costs
is not guaranteed is not a reason for rejecting
the Settlement Agreement. The DC-VEBA exists
to mitigate costs that are otherwise reasonable
in comparison with costs paid by older retirees
nationally. Moreover, like any investment, the
performance of the DC-VEBA is subject to
numerous factors that cannot be predicted
with certainty. In fashioning a compromise,
the parties are entitled to allocate the risk of
investment performance among themselves.

*36 105. Third, “whether or not [defendant's]
management operated poorly in the past is
simply not relevant to the issues presently before
the Court.” Shy, 1993 U.S. Dist. LEXIS 21291,
at *45 (S.D.Ohio 1993). In addition, while
not determinative of whether the Settlement
Agreement itself is fair and reasonable, such
objections disregard the undisputed fact that
GM's turnaround plan also impacts and requires
contributions from others at GM, including
the company's officers, management, board of
directors, salaried employees, salaried retirees,
active hourly employees and shareholders.

11. Other Objections to the Settlement.
103. The remaining objections assert (i) unfairness or
individual hardship, (ii) that objectors should have
had more time to evaluate the settlement; (iii) that
the financial problems were caused by (and/or the
consequences should borne by) GM management, or
(iv) otherwise take issue with particular features of
the settlement. The court is mindful of the retirees'
concerns and the hardships that cost increases may
cause to certain individuals. However, the parties
have endeavored to design a plan that provides
continued comprehensive coverage at a moderate
cost that will be affordable to most, if not all, class
members. Moreover, the court cannot ignore that
the alternative to settlement-the risks of continued
litigation and GM's financial condition-will likely
be worse for the retirees. See Shy, 1993 U.S. Dist.
LEXIS 21291, at *49-50.
104. Second, the court concludes that the time for
submitting objections, more than seven weeks
after notice, was adequate to provide class
members a meaningful opportunity to raise their
objections. See, e.g., Williams v. Vukovich, 720
F.2d 909, 920-21 (6th Cir.1983) (“[t]wo weeks
would appear to be the minimum” between
notice to class of proposed consent decree,
which is “essentially a settlement agreement,”
and the reasonableness hearing); see also
Brotherton v. Cleveland, 141 F.Supp.2d. 894, 904
(S.D.Ohio 2001) (approving settlement); In re
Bankamerica Corp. Secs. Litig., 210 F.R.D. 694,
708 (E.D.Mo.2002) (approving settlement where

106. Finally, the court has considered and
evaluated the remaining objections filed in
the record and concludes that they offer no
basis for disapproving the settlement. In this
regard, the court must note that, while some
few class members suggested alternative terms
for the Settlement, and although the court
could envision alternate “stratification” terms
of its own, the issue before the court is
not whether the settlement might be more
advantageous to certain class members if
discrete settlement terms were changed. See Shy,
1993 U.S. Dist. LEXIS 21291, *11. Rather, “[i]n
considering the extent and significance of the
objections, ‘the Court must view the agreement
in its entirety, rather than isolating individual
components of the agreement for analysis.”
’ Robinson,, 2005 U.S. Dist. LEXIS 11673,
at 16-17; Mich. Hosp. Ass'n, 1991 U.S. Dist.
LEXIS 2058 at *11-12. Accordingly, the various
objections to particular terms of the Settlementrepresenting the individual views and particular
circumstances of less than four-hundredths of
one percent of the Class-cannot overrule the
views of the overwhelming majority of the Class,
nor the court's determination that the settlement
is fair, reasonable and adequate, and should be
approved.
F. Motion for Fees And Expenses.
107. On January 31, 2006, the court ruled in connection
with Class Counsel's January 17, 2006 motion for fees
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and expenses that Class Counsel's requested hourly
rates were appropriate. The court also ruled that
“further proceedings concerning fees and costs may
be held after counsel supplement their motion 14
days after judgment,” and that the court's findings
and conclusions concerning that motion were “to be
supplemented after counsel supplement their motion
14 days after judgment pursuant to Rule 54(d)(2).”
Accordingly, pursuant to Settlement Agreement §
20.B and given the size of the settlement and the
extensive legal work performed, the court approves
a request for reasonable fees and expenses by Class
Counsel, and will determine the exact amount of
such fees and expenses after a motion made within
14 days pursuant to Rule 54(d)(2). Similarly, the
UAW is to file its motion for reasonable attorney
and professional fees, also pursuant to § 20.B of the
Settlement Agreement, within 14 days after judgment
pursuant to Rule 54(d)(2), and the court will rule on
UAW's motion at that time. The amounts of fees
and expenses awarded to both Class Counsel and to
UAW will be set forth in a supplemental order that
will be incorporated into the court's judgment.
G. Settlement is Without Prejudice
*37 108. The parties have agreed that in the event the
Settlement Agreement is terminated pursuant to its
Sections 17 or 18, all parties will remain protected
by the “No Admissions; No Prejudice” provisions
set forth in Section 19 of the Agreement. The court
expressly confirms the provisions of Section 19 of the
Settlement Agreement, and incorporates them herein
as if fully set forth.
H. Indemnification
109. In the Settlement Agreement, the parties have
agreed that GM will indemnify UAW, and its
officers, directors, and employees, and reimburse
their reasonable attorneys' fees and expenses on the
basis set forth in Section 20.A of the Settlement
Agreement. The court finds such a provision is
reasonable.

I. Releases
110. In consideration of GM's entry into the Settlement
Agreement, and the other obligations of GM
contained therein, the Class Representatives, the
Class Counsel, and the UAW consent to the entry of
this Judgment, which will be binding upon all Class
Members pursuant to Rule 23(b) of the Federal Rules
of Civil Procedure. All of the release provisions set
forth in the Settlement Agreement shall be binding
upon the parties and Class Members as set forth in
that Agreement.
J. Retention of Jurisdiction
111. Pursuant to Section 22.B of the Settlement
Agreement, the court retains exclusive jurisdiction to
resolve any disputes relating to or arising out of or
in connection with the enforcement, interpretation
or implementation of the Settlement Agreement.
See Kokkonen v. Guardian Life Ins. Co. of Am.,
511 U.S. 375, 382, 114 S.Ct. 1673, 128 L.Ed.2d
391 (1994) (a district court retains jurisdiction
to enforce a settlement agreement if it either (1)
has language in the dismissal order indicating its
retention of jurisdiction, or (2) incorporates the terms
of the settlement agreement into the dismissal order);
RE/MAX Int'l, Inc. v. Realty One, Inc., 271 F.3d 633,
645 (6th Cir.2001) (same).
III. CONCLUSION
112. For the foregoing reasons, the court APPROVES
the parties' Settlement Agreement in all respects
and as to all parties, including GM, UAW, Class
Representatives, and Class Members. The plaintiffs'
claims, including the claims of the Class, are
hereby DISMISSED with prejudice pursuant to
Fed.R.Civ.P. 41(a)(2) and 23(e)(1)(A) and (C),
subject to the court's retention of jurisdiction as
stated above.
All Citations
Not Reported in F.Supp.2d, 2006 WL 891151
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The great bulk of the parties' jointly-proposed findings of fact are uncontroverted by anyone. Objectors, chiefly the
McKnight group, have stated some objections to or controversions of a few of the proposed findings and conclusions. The
court has rejected the objectors' contentions, and has accordingly in large measure adopted the parties' “Joint Proposed
Findings of Fact and Conclusions of Law.” The parties will find, however, that some portions of their joint proposed findings
and conclusions are not included in this order. For example, the discussion of GM's financial struggle and the role of
retiree health care costs are not repeated herein. Such portions of the parties' proposed findings and conclusions are
unadopted not because the court disagrees with the propositions contained therein, but only because the court believes
that points are adequately addressed elsewhere in the order. Indeed, the court finds nothing of importance within the
jointly proposed findings that is not supported by the record evidence. Certain proposed findings are omitted only for
the sake of marginal brevity.
More than 60% of those voting approved the Memorandum of Understanding. One objector at the Fairness Hearing
characterized this as a “razor-thin” margin of approval. The court rejects such a characterization.
McKnight complained that the Settlement Agreement includes language to the effect that GM does not “guarantee” that
DC-VEBA assets will mitigate retiree health care costs. The DC-VEBA is a financial investment mechanism. GM's only
obligation under the DC-VEBA is to contribute the agreed amount of money. GM is not a guarantor. Even though the
“health” of the DC-VEBA is not “guaranteed,” an actuarial analysis commissioned by the UAW and performed by Milliman
shows that the DC-VEBA will mitigate retiree health costs at the level described above for at least twenty years. The GM
data underlying Milliman's analysis was available to objectors. No objector performed an independent analysis.
See also this court's order of March 31, 2006 order [Dkt. # 1417] rejecting various evidentiary objections raised by the
McKnight objectors.
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